ISTANBUL TAHKIM
DERNEGI

ISTA Hakem Etik Kurallar, Tahkim’de Etik,

Giincel Gelismeler ve inovasyon Konferansi

ISTA Ethics Rules for Arbitrators, Ethics, Latest Developments
and Innovation in Arbitration Conference

16 Kasim 2018
November 16, 2018



www.ista.org.tr

f In W /istaahkim



Platin Sponsor Platinum Sponsor

GUN + PARTNERS

Katlim Destekgileri Participation Supporters

ADMD i érrics ARIKAN|PaRTNERS

Legal Consu Ltancy

CERRAHOGLU GSG Hukuk

AVUKATLIK BUROSU / LAW FIRM

Ll
young
ATTORNENS ° ISTANBUL
AT

ARBITRATION . . o
TAW lStaC CENTRE Etik ve Itibar Dernegi

Ethics & Reputation Society

ICTEM LEGAL

Destekleyen Universite Kuliipleri Supporting University Clubs

KARIVER
HUKUK
DERNEGI

Kl

DISPUTE
RESOLUTION
CLUB

[rvor0)
{BUKUE/
-

TUDENT







Istanbul Tahkim Dernegi Hakkinda

Program

Konusmacilar

Konferans hakkinda:

Acilis Konusmalar:

Dinya'da Tahkim Merkezlerinin Gelisimi ve STK'lann Rolt:
Uluslararasi Ticari Tahkimde FEtik:

ISTA Hakem Etik Kurallan:

Uluslararasi Tahkimde Giincel Gelismeler ve inovasyon:

About Istanbul Arbitration Association:
Agenda:

Speakers:

About conference:

Opening Speeches:

Development of Arbitration Centres In The VWorld and The Role of NGOs:

Ethics In International Commercial Arbitration:
ISTA Ethics Rules For Arbitrators:
Current Developments In Infernational Arbitration and Innovation:

10
30
31
62
107
132
V4



Istanbul Tahkim Dernegi Hakkinda

ISTA, hakem, taraf vekili, bilikisi ve sair sifatlarla tahkim alaninda faaliyet
gosteren avukatlik  birolarini,  hukukgulan, avukatlan,  akademisyenleri,
bilirkisileri ve sekior uzmanlanini atisi altinda bir araya getiren, ihtisas demegi
niteliginde bir sivil foplum kurulusudur. ilgili bitin paydaslarin katilimi ile ve
STK'lar igin rekor sayilabilecek sayida kurucu tarafindan kurulmustur.

ISTA, dinya izerinde benzeri olmayan Bat ve Dogu kiltirlerinin bulusup
kaynasthig bir kiltir merkezi, konumu ve cografi olarak bir dogal ¢ekim
merkezi ve ayni zamanda son derece gelismis lojistik ve teknik imkanlara,
benzer diger merkezlerle rekabet edebilir insan gicine, ilaveten son derece
yiksek seviyede ekonomik aktiviteye sahip olan Istanbul'un dinya izerinde
faninan ve fercih edilen tahkim kurumlarina sahip olmasini, sahip oldugu
genis imkanlarla bir tahkim yeri olarak tercih edilmesini amaglamaktadr.

Bu amacla ISTA, Istanbul'un bir tahkim yeri olarak avantajlarini tanitmak,
imkanlarini gelistirmek ve Turkiye'de tahkimi yayginlastrmak icin ¢alisacaktr.

Bu amag cerceveside ISTA, Turkiye'de tahkimin yiksek efik degerlerde, daha
adil, etkin ve verimli bir sekilde gerceklesmesi icin ¢alismalar yapmaktadir.
Bu amagla énemli bir eksikligi tamamlayarak ISTA Hakem Etik Kurallarini
olusturmus, ISTA Tahkim Uygulayicilan listesine kabul edilmemin bir sarh
olarak benimsemistir.  llaveten ISTA, tahkim uygulayicilan listesi olusturma
yolunda ¢alismalar strdirmekie ve kalifikasyonlan belirleyerek ilan etmis
bulunmakiadir. Bu listenin Turkiye'den ve yurt disindan tahkim uygulayicilarina
gorunirlik ile yiksek kabul ve itibar saglamasi hedeflenmektedir.



Ayrica ISTA, uyusmazliklarin ¢éziminde tahkimin ve tahkimde de basta
ISTAC olmak izere Istanbul'daki tahkim kurumlaninin tercih edilmesi icin
calismalar yapmakia, ticari uyusmazliklarin tohkim yoluyla ¢ézilmesini
dzendirerek, mahkemelerdeki ticari dava is yikinin azaltlmasina katkida
bulunmayi hedefliyor.

ISTA, olusturacagi uluslararasi yelik statisi ve gerceklestirecedi uluslararasi
tahkim etkinlikleri yoluyla Turk ve uluslararasi tahkim hukukgularini dizenli
olarak ortak platformlarda bulugturmayi amaglamaktadir.

ISTA, calismalanini olusturmus oldugu “Hakemlik ve Egitim”, “Etkinlikler
ve Yayinlar’, “Taniim ve Isbirlikleri” adi alinda olusturdugu komisyonlari
aracilgi ile gergeklestiriyor. Komisyon faaliyetlerine tim Gyeler katlabilir
ISTA'nin danisma organi Yiksek Istisare Konseyi ise Turkiye'deki tahkim
duayenlerinden olusuyor.

Kurumsal, bireysel ve uluslararasi tyelik secenekleri ile Tahkim Uygulayici
listesi vasitasi ile tahkim uzmanlanni ayni cat alinda bulusturan ISTA,
Uyelerine ve Uye olmak istemeyen tahkim uygulamacilarina énemli avantajlar
sunuyor, Turkiye'de hizla gelisen tahkimi yonlendiren kisiler arasinda yer alma
imkani saglyor.



About Istanbul Arbitration Association

ISTA is a non-governmental organization bringing together law firms, lawyers,
afforneys, academics, experts and sector specialists who are active in the
field of arbitration under the name of arbitrator, attorney, expert, efc. under its
umbrella as an expertise association. ISTA was founded by a large number
of founding members, which can be considered a record number for non-gov-
ernmental organizations, with participation of most related stakeholders.

ISTA aims to fransform Istanbul, a unique cultural cenfre where the Wesfern
and Eastern cultures meet, a natural centre of attraction with its location and
geography as well as a city with highly developed logistical and technical
means, labour force capable to compete with other similar centres and high
level of economic activity, info an arbitration centre widely recognized and
preferred across the world thanks to the wide opportunities it offers. With this
aim in mind, ISTA will work to promote advantages offered by Istanbul as a
place of arbitration, to improve its means and o foster arbitration in Turkey.

Within the framework of these aims, ISTA focuses its activities on ensuring
that arbitration practices in Turkey are conducted in a fair, efficient and pro-
ductive manner, and in conformity with high ethical values. For that purpose,
ISTA Arbitrator Ethics Rules were introduced to bridge an important gap and
these Rules were adopted as a pre-condition for acceptance fo the list of ISTA
Arbitration Practitioners. Additionally, ISTA continues its activities to create a
comprehensive list of arbitration practitioners. ISTA has defermined and an-
nounced the required qualifications for inclusion in this list. The list is aimed to
bring visibility, high recognition and credibility fo the arbitration practitioners
both from Turkey and overseas countries.



Furthermore, ISTA conducts activities so that arbitration is preferred for settle-
ment of disputes and particularly ISTAC and other arbitration organizations
based in Istanbul are preferred for arbitration services. It aims to contribute fo
relieving the commercial litigation workload imposed on the courts by way of
encouraging seftlement of commercial disputes through arbitration.

Through the infernational membership status it will offer and intfernational
arbitration events which it plans and organizes, ISTA aims to bring both
Turkish and foreign arbitration practitioners together on a regular basis.

ISTA carries out relevant activities through its commissions “Arbitration and
Training”, “Activities and Publications”, “Promotion and Cooperation”. Al
members are welcome to take part in the Commission activities. As the
advisory board of ISTA, the High Advisory Council is comprised of the

pioneers of arbitration in Turkey.

With options of individual, institutional and infernational membership, ISTA
brings arbitration specialists under the same roof and offers both its members
non-members arbitration practitioners significant advantages. It also offers ifs
members and other practitioners the opportunity to be among those who lead
arbitration as a rapidly flourishing field in Turkey.



09:00

09:00
09:15
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09:45

10:15

Moderator

Sunum

Sunum

Sunum

11:30
11:45

Konusmaci

12:30

Host

Acilis Konusmalari

Istanbul Tahkim Dernegi'nin (ISTA) kurulusunun yillara dayanan hikayesi
nedire Turkiye'de kamu &zel sekiér ve ilgili tom paydaslarin birlestigi fikir
nasil bir STK'ya dénisti@ ISTAnin bugiine gelisinin hikayesi ile bundan
sonrasl icin plan ve projeksiyonlari nelerdir? stanbul'daki tahkim
merkezlerinin ISTA'ya ve efik kurallara bakisi nasildirg Is dunyasinin
tahkime verdigi dnem hangi seviyededire

Av. Mehmet Giin, Istanbul Tahkim Demegi, Yénetim Kurulu Baskan

Prof. Dr. Hakan Pekcanitez, stanbul Ticaret Odasi Tahkim ve
Arabuluculuk Merkezi (ITOTAM), Divan Kurulu Bagkani

Prof. Dr. Ziya Akinci, Istanbul Tahkim Merkezi (ISTAC), Yénetim Kurulu
Baskani

Orhan Turan, Tirk Girisim ve Is Dinyasi Konfederasyonu [TURKONFED),
Yonetim Kurulu Baskan
Dinya'da Tahkim Merkezlerinin Gelisimi ve STK larin Roli

Dinyada tahkim merkezi kurma cabalan nasil sonugland 2 Kula Lumpur,
Katar ve Dubai gibi basarili dmekler neler yaptilare Tahkim merkezlerinin
kurulmasi ve gelisiminde STK'lanin roli ve énemi, STK'lar diinyanin cesitli
yerlerindeki tahkim merkezlerine nasil destek verdi, veriyore STK'lar ve
tahkim merkezleri isbirliklerinin basarili olmasinin sirlar neler?

Av. Arb. Bennar Aydogdu, BennArb, Avukat/Hakem,//Arabulucu
Elliott Geisinger, Isvigre Tahkim Birligi (ASA), Baskan

Dr. Patricia Shaughnessy, Stockholm Ticaret Odasi Tahkim Merkezi
[SCC), Baskan Yardimcisi

Mark Appel, AlbDB Chambers, Hakem
KAHVE ARASI

Konuk Konusmaci Sunumu:
Uluslararasi Ticari Tahkimde Etik

Uluslararas ticari tahkimde efik konusunda uluslararasi taniniliga sahip
olan ve bu konuda birgok eser yayinlamis bulunan Prof. Dr. Catherine A.
Rogers, ISTA Etik Kurallannin lansmani vesilesi ile etkinligin ilk keynote
konusmasini yopacak, sorular cevaplayacak.

Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary University of
Llondon, Ogretim Uyesi

Prof. Dr. Erciiment Erdem, Erdem & Erdem, Kurucu ve Kidemli Ortak
OGIE YEMEG



13:30

Konusmaci

14:00

Moderator

Sunum
Panelist
Panelist

15:15
15:30

Moderator
Sunum
Sunum

Sunum

KONUSMA

Istanbul; Tarihte Ticaret ve Uyusmazlik Cézim Merkezi

Bir uyusmazlik ¢6zum yonetimi olarak tahkim neden én plana ¢ikiyor
ve Istanbul neden uygun bir Tahkim yeri2 Jeopolitik/ekonomik konumu
Istanbul’'u nasil 6n plana gikanyor, Istanbul yerkirenin iki farafini nasil
birlestiriyor? Yerlesmis uyusmazlik ¢ozim gelenegi Istanbul'a nasil bir
miras birakh? Istanbul’un kiresel sermaye icin énemi nedir? Istanbul
Finans Merkezi basta olmak iizere Istanbul'un tarihi ve hukuki mirasi,
sehrin uyusmazlik ¢6zimi icin neden dogal bir merkez yapiyore

Prof. Dr. Fethi Gedikl;, Istanbul Universitesi Hukuk Fakiltesi, Ogrefim
Uyesi
ISTA Hakem Etik Kurallan

ISTA Gyelerinin katkilan ile Dog. Dr. Siheyla Balkar Bozkurt tarafindan
kaleme alinan, Tirkiye'nin Hakem efigi konusunda ilk ve kokli
calismasinin Grini olan ISTA Hakem Etigi Kurallarinin diinyada ilk
lansmani yapacak, konuklar ve katiimellarla tarisacak.

Av. Dr. Kerem Ertan, Tam & Ertan Hukuk Biirosu, Ortak

Dog. Dr. Stheyla Balkar Bozkurt, Galatasaray Universitesi, Ogretim
Uyesi

Prof. Dr. Fazil Kerim Atamer, Istanbul Tahkim Demegi, Yoksek Istisare K.
Uyesi

Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary University of
Llondon Ogrefim Uyesi

KAHVE ARASI

Uluslararasi Tohkimde Gincel Gelismeler ve Inovasyon

Tahkim sekiori biyik bir degisim icinde. Bu degisim tahkim sekiérini
pratikte nasil etkileyecek? Akilli Sézlesmeler (Smart Contract],
Blockehain, Ogrenen Makineler ve Yapay Zeka ile tahkimi nasil
etkileyeceke Uyusmazliklar mahkemeler éniinde ¢ézillemeyecek kadar
sofistike hale gelince ne yapacagiz2 Prag Kurallan dinyada tahkimi
nasil etkileyeceke

Av. Kerem Turung, TURUNC, Ortak
Pelin Baysal, Gun + Parners, Partner
Brandon Malone, Iskocya Tahkim Merkezi, Yénetim Kurulu Baskan

Marina Matousekova, CastaldiPartners, Ortak



09:00 Opening Speech
Yearon-year story behind foundation of Istanbul Arbitration Association:
How an idea which unites the public secfor, private sector and
all related stakeholders for its foundation has tumed info a non-
govemnmental organization; Presentation about story of ISTA from the
past fo today and future plans and projections of the Association

09:00 Av. Mehmet Giin, Istanbul Arbitration Association, Chairperson

09:15 Prof. Dr. Hakan Pekcanitez, Istanbul Chamber of Commerce Arbitration
and Mediation Center (ITOTAM), President

09:30 Prof. Dr. Ziya Akinci, Istanbul Arbitration Center (ISTAC), President

09:45 Orhan Turan, Turkish Enterprise and Business Confederation
(TURKONFED), President

10:15 Development of Arbitration Centers across the VWorld and the Role of
NGCOs

How did the global efforts to establish an arbitration center end up?
What was done by successful examples across the world Role and
importance of NGOs in establishment and development of arbitration
centers, How did and does NGOs give support to the arbitration
centers located across the world2 Secrets underlying the success
achieved by the collaborations of NGOs and arbitration cenfers.

Moderator Av. Arb. Bennar Aydogdu, BennArb, Atforney at Law, Arbitrator,
Mediator

Presentation  Ellioft Geisinger, Swiss Arbitration Association (ASA), President

Presentation  Dr. Pafricia Shaughnessy, The Arbitration Insfitute of the Stockholm
Chamber of Commerce (SCCJ, Vice Chairperson

Presentation Mark Appel, AtbDB Chambers, Arbitrator
11:30 COFFEE BREAK
11:45 Keynote Speech:

Ethics in Infernational Commercial Arbitration

Catherine Rogers, who is internationally known for her studies about
ethics in international commercial arbitration and who has published @
great number of works on this matter will give the first keynote speech of
the event on the occasion of launch of ISTA Ethics Rules and will answer
questions.

Konusmaci Prof. Dr. Catherine A. Rogers, PennState Law,/Queen Mary University
Host Prof. Dr. Erciiment Erdem, Erdem & Erdem, Founder and Senior Partner
12:30 LUNCH



13:30

Speaker
14:00

Moderator
Presentation
Panelist
Panelist
15:15
15:30

Moderator
Presentation
Presentation

Presentation

SPEECH
Istanbul: Center of Trade and Dispute Resolufion in History

Why does arbitration come info prominence as a method for dispute
resolution and why is Istanbul is an appropriate place for arbitration?
How does its geopalitical /economic position bring Istanbul info the
forefronte How does Istanbul form a bridge between two sides of

the world2 What kind of legacy was left by the established dispute
resolution traditions to Istanbul2 What is the importance of Istanbul for
global capital markets? How does the historical and legal legacy of
Istanbul, particularly Istanbul Financial Center, turn the city info a natural
center for dispute resolution?@

Prof. Dr. Fethi Gedikli, Istanbul University Faculty of Law

ISTA Ethics Rules
ISTA Ethics Rules for Arbitrators which is written by Asst. Prof. Stheyla

Balkar Bozkurt in collaboration with ISTA members and which is
the product of the first and most deep-scaled studies in the field of
Arbitration Ethics in Turkey will be launched for the first time around
the world. The referred Rules will be discussed with the guests and
parficipants.

Av. Dr. Kerem Ertan, Tam & Ertan, Partner

Dog. Dr. Siiheyla Balkar Bozkurt, Galatasaray University

Prof. Dr. Fazil Kerim Atamer, Academician, Lawyer

Prof. Dr. Catherine A. Rogers, PennState Law,/Queen Mary University
COFFEE BREAK

Latest Developments and Innovation in Infernational Arbitration

Arbitration sector has undergone a maijor transformation. How will this
fransformation process affect the arbitration sector in practice? How
will Smart Confracts, Blockchain, Machine Leaming (ML) and Artificial
Intelligence affect the arbitration processe What will we do when
disputes become foo sophisticated to be resolved before courtse

Av. Kerem Turung, TURUNC, Partner
Pelin Baysal, Gin + Partners, Pariner
Brandon Malone, Scottish Arbitration Centre, Chairman of the Board

Marina Matousekova, CastaldiPartners, Partner
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Prof. Dr. Ziya Akinci
istanbul Tahkim Merkezi (ISTAC), Yénetim

Kurulu Baskani
Istanbul Arbitration Center (ISTAC), President

Acilis Konusmalari Opening Speech
Konusmaci Speaker

Galatasaray Universitesi Hukuk Fakiltesi'nde Milletlerarasi Ozel Hukuk Anabilim Dall
Baskani olan Prof. Dr. Ziya Akinci, 6570 sayili Kanunile kurulan istanbul Tahkim Merkezi
Yonetim Kurulu Baskanlig gérevini siirdirmektedir. Prof. Dr. Ziya Akinci Millefleraras
Ticaret Odasi (ICC) Tahkim Divani ve Uluslararasi Yatinm Anlasmazliklarinin Cozim
Merkezi (ICSID) Komitesi Gyesidir. Prof. Dr. Ziya Akinci ICC, ICSID, TRAC, SCC, LCIA
ve Ad Hoc kurallan uyarinca gergeklesen tahkimlerde hakemlik ve faraf vekilligi
yopmistir. Prof. Dr. Akinci, yerel ve milletlerarasi birgok insaat projesi, enerji projeleri,
yatinm vyusmazliklan, sirket birlesmeleri, GSM lisanlan gibi, kapsam ve karakteri ¢ok
cesiflilik arz eden tahkim uyusmazliklaninda yer almistir. Birgok tahkim davasinda da
Prof. Dr. Ziya Akinci'dan uzman gérisi talep edilmistr.

Prof. Dr. Akinci 1986 vilinda Baro'ya kaydolmustur. 1991 yilinda  Exefer
Universite'sinde ve 1987 yilinda Ankara Universitesi'nde  gergeklestirdigi yiksek
lisans egitiminin ardindan 1992 yilinda dokiorasini tamamlamistir. Prof. Akinci’nin
Milletlerarasi Tahkimden, Uluslararasi Insaat Sézlesmelerine kadar cok cesifli alanda
yayinlanmis birgok kitobi ve makalesi bulunmakiadir

Ziya Akinci, is the founding partner of Akinci law Office, carries out his duty as
the President of ISTAC. Dr. Akinci is a member of the ICC International Court of
Arbitration since 2006 and member of the ICSID Committee. He s also head of
the International Private Law Division of Galatasaray University Faculy of Law. Dr
Akinci focuses primarily on dispute resolution and has acted as counsel, expert, sole
arbitrator and coarbitrator in many infernational and domestic proceedings including
infernational construction projects, energy projects, investment disputes, mergers and
acquisitions, infernational commercial disputes.

Dr. Akinci was admitted to the Bar in 1986. He received his PhD in 1992 affer
receiving LM degrees from Ankara University in 1987 and from Exefer University
in UK in 1991, In 2003 he became a professor of Private International Law in
Calatasaray University. He has authored numerous publications on fopics including
but not limited to infernational arbifration, international consfruction low, applicable
law fo the confracts and the infernational carriage of goods by road.



Mark Appel

ArbDB Chambers, Hakem
ArbDB Chambers, Arbitrator

Diinya’da Tahkim Merkezlerinin Gelisimi ve
STK'larin Roli Development of Arbitration Centers
across the World and the Role of NGOs

Sunum Presentation

Mark Appel bagimsiz ve uluslararasi davalarda ArbDB Chambers kanaliyla gorev
Ustlenen bir hakem, arabulucu, danisman ve egitmendir.

Appel, Amerikan Tohkim Demegi (AAA) ve Uluslararasi Uyusmazlik Cozimi
Merkezi'nde (ICDR) yénetici pozisyonlaninda gérev yapmistir ve yaklasik 40 yillik
kiresel tahkim ve arabuluculuk deneyimine sahiptir. 2015 yilina kadar ICDR / AAA'y
Kidemli Baskan Yardimeiligr gérevini sirdirmstir. Appel, tahkim uygulamalanna ve
prosedirine, cesilli tahkim kurumlar, bakanliklar, mahkemeler ve STK'lar adina, dért
kitada hakemlik egitimi konusunda 30 yillik bir tecribeye sahipfir

Appel, AlbDB Chambers'in uluslararasi tyesidir ve bu kurulus araciligr ile hakem ve
arabulucu olarak atanmakiadir. “Appel Uyusmazlik Cozimi UC” araciligyla tohkim,
arabuluculuk ve uyusmazlik yonetimi danismanhig ve egitim hizmetleri vermektedir

Mark Appel is an independent, infernational Arbitrator, Mediator, Consuliant and
Trainer with ArbDB Chambers.

M. Appel has nearly 40 years of global arbitration and mediation experience, having
served in both executive and senior executive positions at the AAA and ICDR, leaving
ICDR/AAA as Senior Vice President, EMEA in December of 2015. Mr. Appel is
thoroughly familiar with arbitration and mediation practice and procedure, with over
30 years of experience in fraining arbitrators and mediators, drafting procedural
rules and advising arbitral institutions, government ministries, corporations and dispute
resolufion NGOs in the Americas, Europe, Africa and Asia. Mr. Appel has taught
arbitration law and procedure and overview courses in dispute resolution af both Law
and Graduate Schools on three continents.

M. Appel takes his arbifrator and mediator appointments through ArbDB Chambers
and provides Arbitration, Mediation and Conflict Management Consultancy and
Training Services through Appel Dispute Resolution LLC.




Prof. Dr. Fazil Kerim Atamer
istanbul Tahkim Dernegi, Yiksek istisare K. Uyesi

Academician, Lawyer

ISTA Hakem Etik Kurallari ISTA Ethics Rules

Panelist Panelist

1987 yilinda Istanbul Universitesi Hukuk Fakiltesi'nden mezun olan Kerim Atamer,
once avukat olarak ¢alismaya baslamisr. 1997 vilinda ortaklanyla birlikie kendi
birosunu kurmustur. Deniz Ticareti Hukuku alaninda hoziladigi dokiora teziyle, 1999
yiinda Hamburg Universitesi'nden doctor iurisunvanini almistir. Yeni Tork Ticaret
Kanunu'nu hazilamak izere Adalet Bakanligi tarafindan géreviendirilen Komisyon'a
2000 yilinda secilmisti.

2002 yilinda lstanbul Bilgi Universitesi'nde yardimei dogent olarak ¢alismaya
baslamisti. 25/12/2006 tarihinde Deniz Hukuku Docenti unvanini almisti. 2010
yilinda Kog Universitesi'ne gecmistic. 2011 yilinda ise Istanbul Universitesi Hukuk
Fakiltesi'nde ders vermeye baslamis, 25/7/2013 tarihinde ayni Universite'de
Profesérlik kadrosuna atanmistir. 31,/7,/2015 tarihinde kendi istegiyle bu gérevinden
aynlmistir. Ingilizce, Almanca ile Tirkge dillerinde, yurt disinda ve iginde gok sayida
yayini bulunmakiadir. Halen, bir yandan arastirma ve yayin foaliyeflerini sirdirmekte,
diger yandan da hakem ve danisman olarak ¢alismakiadir

Following his graduation from the Istanbul University Llaw School in 1987, Kerim
Atamer firstty commenced work as an Attorney-atlaw. Together with his partners,
he sef up his own Firm in 1997. He obtained the fitle of a docfor iurisin 1999 from
the Hamburg University with his thesis prepared in Maritime Law. In 2000, he was
appointed to the Committee that was esfablished by the Ministry of Jusfice for the
preparation of the new Turkish Commercial Code.

In 2002, he commenced work at the Istanbul Bilgi University as an assistant professor.
On 25/12/20006, he obtained the fifle of an Associate Professor in Maritime Law.
2010 saw his move to Kog University. Then in 2011, he started lecturing at the
Istanbul University Law School, where he was oppointed as Professor with tenure
as of 25/7/2013. On 31/7/2015, he decided fo leave that position. He
has published widely in English, German and Turkish, both obroad and at home.
Currently, he continues his research and publication activities, and simultaneously acts
as an arbifrator and consultant.



Av. Arb. Bennar Aydogdu

BennArb, Avukat/Hakem/Arabulucu
BennArb, Attorney at Law, Arbitrator, Mediator

Diinya’da Tahkim Merkezlerinin Gelisimi ve
STK’larin Rolii Development of Arbitration Centers
across the World and the Role of NGOs

Moderator Moderator

BennArb Hukuk Burosu'nun kurucusu olan Bennar Aydogdu, uluslararasi tahkim
ve uluslararasi ficaret alanlarinda 18 yillik deneyime sahiptir ve ICC, SCAI, LCIA,
IMAA, HKIAC, ISTAC gibi tahkim kurallan kapsaminda yiritilen 80'e yakin tahkimde
hem hakem hem de taraf vekili clarak yer almisti. Kendisi ayrica ardbulucudur ve
uluslararasi tahkim egitmenidir. Bennar Aydogdu kisa bir stre énce ICC Tahkim
Divani tyesi olarak afanmis olup ayrica ICC Turkiye Tahkim Komisyonu es baskani,
Chartered Insfitute of Arbifrators (CIArb) Yonetim Kurulu yesi, ClArb Egitim ve Uye|i|<
Komitesi baskani, CIArb Sinav Kurulu tyesi ve Bursa Ticaret ve Sanayi Odasi Tahkim
ve Arabuluculuk Merkezi (BTSOTAM| baskan yardimeisi olarak gérev yapmaktadir.

Marmara Universitesi'nde lisans ve Uluslararasi Ticaret Hukuku ve Aviupa Birligi
izerine Istanbul Ticaret Universitesi'nde yiksek lisans egitimlerini tamamladikian sonra
lahey Uluslararasi Hukuk Akademisi, istanbul Aydin Universitesi ve Ingiltere ve Galler
Hukuk Fakiltesi’'nde uluslararasi tahkim, uluslararas ézel hukuk, biflesme-devralmalar
ve ardbuluculuk egitimleri almighr.

Bennar Aydogdu is the founder of BennArb Law Firm, has 18 years’ experience in
infernational arbifration and international frade and has served as counsel, president
of the tribunal, co-arbitrator, sole arbitrator in almost 80 international arbitrations under
the rules of ICC, SCAI, LCIA, IMAA, HKIAC, ISTAC. She is also an accredited mediator
and a futor on international arbitration. Bennar has recently been appointed a member
of the ICC Court of Arbitration, is the cochair of ICC Turkey Arbitration Commission,
member of Chartered Institute of Arbitrators (CIArb) Board of Management, chair
of ClArb Education and Membership Commitiee, member of ClArb Examinations
Board and vice-chair of Bursa Chamber of Commerce and Industry Arbitration and
Mediation Center (BTSOTAM).

Bennar holds degrees from Marmara University, Istanbul Commerce University, Hague
Academy of International Law; Istanbul Aydin University and the College of Law of
England and Wales on international arbitration, law of international commerce,
European Union, mergers-acquisitions, mediation.




Dog. Dr. Siheyla Balkar Bozkurt

Galatasaray Universitesi, Ogretim Uyesi
Galatasaray University

ISTA Hakem Etik Kurallari ISTA Ethics Rules

Sunum Presentation

Dog. Dr. Stheyla Balkar Bozkurt, Galatasaray Universitesi Hukuk Fakiltesi Ogrefim
Uyesidir. Istanbul Ozel Saint Benoit Fransiz Lisesi'nin ardindan, lisans egitimini
Galatasaray Universitesi Hukuk Fakiltesinde tamamlamistic 2000 yilinda Galatasaray
Universitesi Milletlerarasi Ozel Hukuk Anabilim dalinda arastirma gorevlisi olarak
akademik hayata baslayon Balkar Bozkurt, yiksek lisans ve dokiora derecelerini
ayni Universitede almistir. Bozkurt'un dokfora tezi, Uluslararasi Ticari Tahkim ve Gegici
Hukuki Koruma Tedbirleri bashgini tagimakiadir

Doc. Dr. Bozkurt, doktorasinin ardindan tahkim ve tahkimde etik konularina
yogunlasmistir ve efik alanina éncilik eden akademisyenlerden biridir. 2016 yilinda
yayinladig “Milletlerarasi Ticari Tahkimde Hakemlerin Bagimsizlik YokimlGligu” kitob
hakemlik efigi konusuna énemli bir katki niteligi tagimakiadir

Dog. Dr. Bozkurt, Istanbul Tahkim Demegimin 2018 yilinda yayinladig “Hakem Etik
Kurallan” belgesinin hazirik stirecinde, kurallara iliskin yapilan ¢calismalar ve gérisleri
derlemis ve kurallara akademik bir uzmanlik ile son halini vermisti.

Assoc. Prof. Stheyla Balkar Bozkurt is a faculty member ot Galatasaray University
Faculty of Law [GSU). She completed her secondary education at Saint Benoit French
High Schoal. In 1999, she graduated from Galatasaray University, Faculty of Law
summa cum laude. In 2000, she started her academic career as a research assistant
at the Private Infernational Law Department of GSU. She completed her LM and PhD
degree af the the same university. Bozkurt's doctoral thesis is fifled “Provisional and
Conservatory Measures in Interational Commercial Arbitration”.

After his doctorate, Bozkurt focused on arbitration and especially on ethical issues in
arbitration. She was one of the leading academics in the field of ethics in arbitration.
Her book, “Independence of Arbitrators in International Commercial Arbitration” was
published in 2016 and the book is an important contribution 1o the issue of arbitrator
ethics.

Assoc. Prof. Bozkurt compiled the studies and opinions on the Arbitrator's Code
of Ethics issued by Istanbul Arbitration Association and finalized the rules with an
academic experiise.



Pelin Baysal

Gun + Partners, Partner
Gin + Partners, Partner

Uluslararasi Tahkimde Giincel Gelismeler ve
Inovasyon Latest Developments and Innovation
in International Arbitration

Sunum Presentation

Pelin Baysal 10 yili askin siredir ticari dava alaninda ¢alismakiadir. Basta bankacilik,
sigorta ve reasirans, saglik ve enerji sekiéri olmak izere pek cok yerli ve yabanc
mivekkile danismanlk saglamis ve  séz konusu mivekkilleri ticaret, idare ve ceza
mahkemelerinde temsil etmisfin. Hissedarlik sozlesmeleri, is ortakligi sozlesmeleri,

yonetici sorumlulugu, birlesme ve devralma sonrasi uyusmazliklar, beyaz yaka suclar
ile insaat sézlesmelerinden kaynakl uyusmazliklann ¢éziminde ¢alismakiadir

Pelin, Llondra merkezli reastirans firmalar tarafindan da insaat, emniyeti suistimal,
BBB, CIT yangin ve sorumluluk sigoriasi poligelerinden kaynaklanan karmasik, yiksek
montanli ve teknik ihtilaflann ¢&zimi konusunda géreviendirilmektedir. Birgok yabanci
ve Turk mivekkili ICC tahkiminde femsil etmis olup, bu alanda ézellikle bifesme &
devralma sonrasi ihtilaflar ve uluslararasi satim sézlesmeleri konusunda tecritbelidir.
Yabanct mahkeme ve hakem kararlarinin Tirkiye'de tenfiz ve taninmasi konusunda
deneyim sahibi olup, ingi|iz ve Fransiz mahkemelerinde de Tirk uzman olarak hukuki
gorUsler sunmustur. IBA, FDCC, AIDA, TEID ve ISTA tyelikleri bulunmakiadir.

Pelin Baysal has more than 10 years of experience on commercial litigation. She
has been representing and advising many interational and local clients in various
secfors including banking, insurance and reinsurance, life science and energy. She
has dealt with numerous disputes, especially those arising out of shareholders’ and
joint ventures, directors’ and officers” liability, M&A litigation, white collar crimes and
construction matters.

She has been regularly instructed by london reinsurers with regard to complex,
technical and high value claims arising from various types of policies including but
not limited fo consfruction, Bankers BBB, CIT fire and general third party liability
policies. She is also experienced in ICC arbitration particularly for the disputes arising
from M&A transactions and sale confracts. She further represented many clients in
enforcement of foreign judgments and arbitral awards. Pelin Baysal submitted expert
opinions fo london and Paris courts as Turkish law expert. She has memberships in

IBA, FDCC, AIDA, TEID ve ISTA.



Ozan Diren

Tirk Girisim ve Is Dinyasi Konfederasyonu
(TURKONFED), Y&netim Kurulu Uyesi

Turkish Enterprise and Business Confederation

(TURKONFED), Member

Acilis Konusmalari Opening Speech
Konusmaci Speaker

Torkiye'nin yerli sermayeli ik meyve suyu ve lider icecek markalarindan DIMES'in
liderligini Usflenen Ozan Diren, Universite yillannda ¢alisma hayatina baslad.
DIMES'in tim deparimanlaninda, her kademede akiif gérevde bulunan Diren, ayni
dénemde yiksek egitime devam ederek, 1997'de ITU'den endistri mihendisi, 1999
yilinda ABD'de University Of Hartford'tan pazarlama yiksek lisans diplomalarini aldi
ve Istanbul Universitesi Isletme Iktisadi Enstitiisi Finans Ihtisas Programi’ni bitirdi.

1999 itibaryla gelisen rekabet kosullan ve vizyon dogruliusunda, DIMES binyesinde
Nobel Pazarlama lid. Sti.'nin kurucu Genel Midirigini stlendi ve 2011 yilinda
DIMES CEQ'luguna getirildi. Ozan Diren, TURKONFED'in yani sira, MEYED Yénetim
Kurulu Gyesi; TUSIAD, TGDFE ASUD, SETBIR ve SUD iyesi olarak da gérev yapiyor.

Ozan Diren leads Turkey's first localcapital fruit juice and a one of Turkey's leading
beverage brands, DIMES.

Diren started working for DIMES in university years, taking responsibilifies at every
level and in every corporate depariment. Meanwhile he pursued his academic
fraining, graduating from U as an Industrial Engineer, prior to receiving a post
graduate Marketing diploma from the University of Hartford. Later, he complefed
Finance advanced specialization program at Istanbul University's Institute of Corporate
Economics.

Parallel to the corporate vision and the development competitive environment,
Ozan Diren spearheaded the formation of Nobel Pazarlama Lid. within the DIMES
group, and he has become the company’s first General Manager. In 2011, Diren is
appointed as DIMES CEQ

Apart from TURKONFED, Ozan Diren is a Board Member in MEYED and he is
involved at SUD, TGDE TUSIAD, ASUD and SETBIR.



Prof. Dr. ErcUment Erdem

Erdem & Erdem, Kurucu ve Kidemli Ortak

Erdem & Erdem, Founder & Senior Partner

Konuk Konusmaci Sunumu: Uluslararasi Ticari
Tahkimde Etik Keynote Speech: Ethics in
International Commercial Arbitration

Host Presented by

Prof. Dr. H. Erciment Erdem, Erdem & Erdem Ortak Avukatlik Birosu'nun Kurucusu ve
Kidemli Ortogidir. Uyusmazlik ¢ozimd, tahkim, uluslararasi ticaret hukuku, birlesme
ve devralmalar, ézellestirmeler ve kurumsal finansman alanlarninda 35 yila yaklasan
deneyime sahiptir. Enerji, insaat, finans, perakende, gayrimenkul, havacilik, saglik
ve sigorta dahil gesitli sektérlerde hukuki hizmet sunar. ICC Tahkimi, Isvicre Tahkimi,
Moskova Tahkimi, UNCITRAL Tahkimi, Tahran Tahkimi ve ad hoc tahkiminin de icinde
bulundugu farkli kurallar cercevesinde birgok uluslararasi ve ulusal tahkimde baskanlik,
tek hakemlik ve taraf hakemligi yapmis ve bu alanda éne ¢ikmistir

Tirkiye'de Galatasaray Universitesi ve Isvigre'de Fribourg Universitesi gibi énde gelen
Universitelerde dersler veren Prof. Dr. H. Erciment Erdem, akademisyen olarak 30 il
askin bir deneyime sahipfir Istanbul Barosu ve Uluslararasi Barolar Birligi vyesidir. ICC
Ticari Uygulamalar Komisyonu es baskani clmasinin yani sira; ICC Tahkim Komisyonu,
ICC Tohkim Divani, ICC Ensfiti Konseyi, ICC Turkiye Milli Komitesi, Istanbul Tahkim
Merkezi (ISTAC) ve Isvigre Tahkim Dernegi tyesidir

Prof. Dr. H. Erciment Erdem is the Founder and Senior Partner of Erdem & Erdem.
He has nearly 35 years of experience in arbitration, international commercial law,
competition and anfitrust law, mergers and acquisitions, privatizations and corporate
finance. He serves in various industries including energy, consfruction, finance, retail,
real estate, aerospace, healthcare and insurance. He has acted as chairman and
sole or partyoppointed arbitrator in many international and national arbitrations
under different rules including ICC, Swiss Arbitration, Moscow Arbitration, UNCITRAL
Arbitration, Tehran Arbitration, and adthoc arbitrations and is disftinguished in this
field.

He is a Professor lectured in leading universities such as Galatasaray University in
Turkey and Fribourg University in Switzerland. He has over 30 years of experience
as a scholar. He is a member of IBA, Istanbul Bar Association, Co-chair of ICC CLP
Commission and member of ICC Arbitration Commission, ICC Court of Arbitration,
ICC Institute Counsel, ICC Turkish National Committee Arbitration, Istanbul Arbitration
Centre (ISTAC) and Association Suisse de |'Arbitrage (ASA).




Av. Dr. Kerem Ertan

Tam & Ertan Hukuk Birosu, Ortak
Tam & Ertan, Partner

ISTA Hakem Etik Kurallari ISTA Ethics Rules

Moderator Moderator

Kerem Erian hukuk kariyerine 2001 yilinda  baslamisti. Kerem, 2002 yilinda
Southampton Universitesi'nden Deniz Hukuku'nda Yiksek Lisans derecesini almistr
Kerem 2003 yilindan beri Tam & Ertan Hukuk Birosu'nun ortagidir ve 2010 yilinda
Galatasaray Universitesi'nden Dokiora Diplomasi almistir. Kerem, uluslararasi ticaret,
fasima ve sigorta uyusmazliklaninda uzmanlagmishir.

Kerem, 2011 yilinda yayimlanan Deniz Hukukunda Llondra’da Tahkim adli kitobin
yazandir. Kerem'in yayimlanmis makaleleri arasinda Uluslararasi Hukuk ve Misterek
Avarya; Tirk Ticaret Kanunu Tasarisimin Bazi Maddeleri Hakkinda Yazili Gérs;
Standart Musterek Avarya Absorption Klozu; Yeni Turk Hukuku'nda Tekne Sigortasi
adli eserler meveutiur. Kerem Bahcesehir Universitesi'nde Yiksek Lisans dgrencilerine
2016 yilindan beri Uluslararasi Ticari Sézlesmeler dersi vermekiedir. Kerem, 2016
yilindan beri Istanbul Tahkim Demegi Yénetim Kurulu'nun tyeligini yapmakiadir

Kerem Ertan started his legal career in 2001. He has been awarded the degree of
Master of Laws (Maritime Law] by University of Southampton in 2002. Kerem is a
partner of TAM & ERTAN Law Office since 2003 and he has been awarded the PhD
degree by Galatasaray University in 2010. Kerem specialises in infernational frade,
fransport and insurance disputes.

Kerem is the author of Maritime Arbitration in london, published in 2011. His
published articles include International Law and General Average; Comments on the
Draft Act on Turkish Commercial Code; Standart General Average Absorption Clause;
Liobility Concerning Unsafe Port or Berth in Voyage Charters Under English Low and
Hull Insurance Under the New Turkish Commercial Code. Kerem has lectured to
LLM students in Bahcesehir University about International Commercial Confracts since
20106. Kerem is a board member in Istanbul Arbifration Association since 2016.



Prof. Dr. Fethi Gedikli

Istanbul Universitesi Hukuk Fakiltesi, Ogretim Uyesi
istanbul University Faculty of Law

Istanbul; Tarihte Ticaret ve Uyusmazhik Céziim
Merkezi Istanbul: Center of Trade and Dispute
Resolution in History

Konusmaci Speaker

Prof. Dr. Fethi Gedikli bir hukukgu, sair, arastirmact ve yozardir

1960 vyilinda Trabzon/Akgacbatta dogmustur. Ik ve ortadgrenimini Trabzon'da
tamamladikian sonra, Istanbul Universitesi Hukuk Fakiltesinden mezun  olmustur.
1988-1989 vyillan arasinda Birmingham ve londra’da 1 yil, 1992'de Kahire'de 10
aya yakin bir sire arastirmalarda bulunmustur. 1989'da “Nizamiye Mahkemelerinin
Kurulusu, Yop|5| ve Hukuk Yarglama Usdli” adli yiksek lisans teziyle bilim uzmani,

1996'da “16. ve 17. Asir Osmarli Ser'iyye Sicillerinde Mudérebe Oriaklig: Galata
Omeg\ konulu c;o|\§mosw\/|o dokior olmustur. Cogdas Azerbaycan Siiri- Anfolojisi
(Yusuf Cedikli ile, 1983) ve Tarihi ve Sosyal Baglami Icinde Islém Hukuku (Der. Aziz
elAzme, ceviri, 1992) adli kitoplan yayimlanmisir. Cok iyi dizeyde Ingilizce ve
orfa dizeyde Arapga bilmektedir. Yopmis oldugu defoyh hukuk tarihi arasfirmalan ve
yazmis oldugu makalelerle doktrine birgok katkida bulunmustur. Gedikli, halen Istanbul
Universitesi Hukuk Fakiltesi'nde Hukuk Tarihi Anbilim dalinda ogrefim Uyesi olarak
calismaktadir,

Prof. Dr. Fethi Gedikli is a jurist, poet, researcher and writer.

He was bon in 1960 in Trabzon/Akcadbat. After completing his primary and
secondary education in Trabzon, he graduated from Istanbul University Faculty of
law. He conducted research in England for a year [1988-1989) in Birmingham and
london and for almost 10 months in Cairo (1992). In 1989, he was granted the
file of “scientist” by virtue of his thesis fifled “The Esfablishment, Structure and Legal
Proceedings of the Court of Jurisdictions” and he became a doctor of law following
his study on "Mudérebe Partnership in XVI and XVI". His books on Contemporary
Azerbaijani Poefry Anthology (Yusuf Gedikli, 1983 and Islamic Law in Historical and
Social Context (Der. Aziz el-Azme, translation, 1992) were published. He speaks
fluent English and moderate Arabic. He has contributed a lot fo doctrine with his legal
history research and articles. Gedikli is currently working as a facully member in the
History of Law Department in Istanbul University Faculty of Law.
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Elliott Geisinger

Isvicre Tahkim Birligi (ASA), Baskan
Swiss Arbitration Association (ASA), President

Diinya’da Tahkim Merkezlerinin Gelisimi ve
STK’larin Rolii Development of Arbitration Centers
across the World and the Role of NGOs

Sunum Presentation

Elliot Geisinger, Schellenberg Wittmer'in uluslararasi tahkim ekibini yonetmektedir.
Ceisinger 2014'den bu yana Isvigre Tahkim Dernegi'nin baskanligi ve Uluslararasi
Tahkim Avukatlan Birligi (FIAA) ve Cenevre Universitesi Hukuk Fokiltesi  CIDS'in
yonetim kurulu Uyeligi gérevini de sirdirmektedir. Geisinger 2017-2018 villannda
Isvicre Uluslararasi Tahkim Kanunu'nu revize edecek bir taslagin hazilanmasi icin
gorev alan 4 uzmandan biridir

Ceisinger, profesyonel kariyerinde 130'dan fazla tahkim davasinda avukat ve hakem
olarak gérev almishi. Geisinger dizenli olarak tahkim ile ilgili mahkeme islemlerinde,
ozellikle de yatinmla ilgili konularda mivekkillerini temsil etmektedir.

Gérev aldigi davalanin birgogy, Isvicre Yiksek Mahkemesi kararlarina iliskin resmi
yayinda ve fahkim dergilerinde konu edilmistir. Geisinger ayrica ficari tahkim ve spor
tahkimi icin tahkim kurallarinin hazilanmasina katilmistir.

Elliott Geisinger heads Schellenberg Witimer Lid.'s infernational arbitration group.
He is President of the Swiss Arbitration Association [ASA) since 2014. In 2014,
M. Geisinger became a member of the Board of Trustees of FIAA (Foundation for
International Arbitration Advocacy) and in 2018, of the Council of the Centre for
International Dispute Seflement (CIDS) of the University of Geneva Law School / the
Craduate Insfitute of Infernational and Development Studies in Geneva. In 2017-
2018, Mr. Geisinger was one of the four experts retained by the Swiss government
fo advise it on the revision of Swiss law of intemational arbitration.

Ceisinger has acted as counsel and arbitrator in more than 130 arbitrations. Mr,
Ceisinger regularly represents clients in arbitrationelated court proceedings and
several of his cases have been reported in the official collection of leading Swiss
Supreme Court cases. M. Geisinger has also participated in drafting arbitration rules
for commercial arbitration and for sports arbitration.



Av. Mehmet Giin

Istanbul Tahkim Dernegi, Yénetim Kurulu Baskani
Istanbul Arbitration Association, Chairperson

Acilis Konusmalari Opening Speech

Konusmaci Speaker

Giin Avukatlik Birosu'nun kurucu ortagi olan Mehmet Giin, ticaret hukuku, sirkefler
hukuku ve fikri mulkiyet hukuku alanlarindaki deneyimi ve uzmanlig ile Tirkiye'de ve
uluslararasi diizeyde calismalarini 35 yildir strdirmektedir. IAM Dergisi farafindan
2018 yilinda dinyada 300 Patent Stratejistinden birisi olarak secilmis olan Gin,
dava ve uyusmazlik ¢zomi konularinda Turkiye'nin en dnde gelen uluslararas
avukatlar arasinda gésterilmekiedir.

Yargy, is dinyasi ve mesleki konularda birgok ulusal ve uluslararasi dernege tye olan
Mehmet Gun, ISTA'nin kuruculanndan ve bagskani, ISTAC Fikri Haklar Komisyonu
Baskani ve IBA Uyesidin Gin aynica TURKONFED Yénetim Kurulu Baskan
Yardimeisidi. Mehmet Gin, &zellikle ticaret hukuku ve fikri milkiyet hukuku olmak
izere 6zel hukukun her alaninda ve Tirk Patent Enstitisi, VWIPO Mahkemeler ve
Tahkim kurumlan &niinde basvuru ve uyusmazlik ¢ozimi ile ilgili pek cok konuda
muvekkillerini temsil etmekfedir. Gin'Un ficaret hukuku ve tahkime iliskin yayinlanmis
yazilar ve makaleleri yaninda Tirkiye'de yargilama  sisteminin iyilesfiriimesi ve
bagimsiz ve tarafsiz yargilama Uzerine kitaplar ve birgok makalesi bulunmakiadir.

Mehmet Giin is the founding partner of Gun + Partners Law Firm and with his expertise
on commercial, corporate and IP law he continues his practice in Turkey and af
infernational level for 35 years. Mr. Gin, who was chosen as one of the 300 patent
strategists in the world in 2018 by IAM magazine, is indicated as one of the most
prominent infernational lawyers in Turkey as to litigation matters.

Mehmet Gin is a member of several national and international associations
concerning judiciary, business and professional affairs. He is one of the founders and
chairperson of the ISTA and chairperson of the Intellectual Rights Commission of the
ISTAC and member of IBA. He is also vice chairman of the management board of
TURKONFED. Mehmet Gin, represents his clients in all private law areas especially
commercial and intellectual property law matters and in matters related to application
and dispute resolution before Turkish Patent and Trademark Office, WIPO, Courts and
Arbitral Tribunals. Mr. Gun is the author of books and many articles on improvement
of judicial system in Turkey and on independent and impertial trial.
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Brandon Malone

iskocya Tahkim Merkezi, Yénetim Kurulu Baskani
Scottish Arbitration Centre, Chairman of the Board

Uluslararasi Tahkimde Giincel Gelismeler ve
Inovasyon Latest Developments and Innovation
in International Arbitration

Sunum Presentation

Malone, Brandon Malone & Company'nin baskanidir ve tahkim ile uyusmazliklarn
¢6zmi konusunda uzmandi. Malone bir avukatir ve Iskogya Hukuk Cemiyeti
tarafindan insaat Hukuku ve Tahkim Hukuku alanlannda akredite uzman olarak
faninmigtii, ayrica cemiyetin Tahkim Akreditasyon Komitesini toplamaya yetkili kisidir,
Brandon Malone, tahkim yargilamalarinda hakem olarak gérev almakiadir ve ClAMb
Uyesidir. Ayrica Brandon Amerikan Tahkim Demegi'nin (AAA) kiresel bileseni olan
Uluslararasi Uyusmazlik Coézim Merkezi Hakemleri Paneli’nin Gyesidir. Kraliyet Yeminli
Bilirkisiler Enstitisinin (FRICS) seckin bir tyesidir. Cesifli kurumlarda Iskogya Tahkim
Kanunu konusunda egitmenlik grevleri yopmakiadir. Malone, Dundee Universitesi'nin
Enerji, Petrol ve Maden Merkezinde ve Robert Gordon Universitesi'nde Tahkim
Hukuku aloninda misafir 8grefim gérevlisi olarak gérev yapmakiadir. lskoc;yo Tahkim
Merkezi'nin kurulmasinda ise énemli pay sahibidin Halihazirda Iskogya Tahkim
Merkezi yénetim kurulu baskanligini yopmasinin yani sira Uluslararasi Enerji Tahkimi
Merkezi'nin de es baskanligini yapmakiadir

Seckin hukuk gelenegi, yenilikei mevzuat ve Iskog Tahkim Merkezi ile bilikte iskogya,
uluslararasi sahnede tahkim icin cazip ve uygun malivetli bir secenek olarak rekabette
yerini almakiadir.

Brandon is the principal of Brandon Malone & Company, a specialist arbitration
and litigation practice. A solicitor advocate, he is accredited by the Low Society
of Scotland as a specialist in Construction law and as a specialist in Arbitration
law and convenes the Society's Arbitration Accreditation Commitiee.  Brandon is a
pracficing arbitrator and expert determiner and is a Fellow of the Chartered Insfitute of
Arbitrators. He is a member of the panel of arbifrators of the International Centre for
Dispute Resolution, the global component of the American Arbitration Association. He
is also an eminent Fellow of the Royal Insfitution of Chartered Surveyors (FRICS). He
has lectured widely on the subject of the Arbitration [Scofland) Act 2010. Brandon is
an Honorary Lecturer af the Centre for Energy, Pefroleum and Mineral Law and Policy
at the University of Dundee and is an External Examiner in arbitration law at Robert
Gordon University. He was a driving force behind the esfablishment of the Scottish
Arbitration Centre. As well as chairing the Board of the Scottish Arbitration Centre, he
is CoDirector of the International Centre for Energy Arbitration.



Marina Matousekova

CastaldiPartners, Ortak
CastaldiPartners, Partner

Uluslararasi Tahkimde Giincel Gelismeler ve
Inovasyon Latest Developments and Innovation in
International Arbitration

Sunum Presentation

Hem Paris'te hem de New York'ta avukatlik yapmaya yetkili olan Marina Matousekova,
uluslararasi tahkim ve dava pratiginde uzmanlasmis CastaldiPartners'in ortaklarindan

biridir.

Marina, Eylil 2018'de CastaldiPariners'a kaflmadan énce, Profesér Emmanuel
Caillard ile birlikie Shearman & Sterling LLP'nin uluslararasi tahkim takiminda 7 yil ve
ICC Uluslararas Tahkim Mahkemesi'nin su anki baskani Alexis Mourre ile birlikte 6
yil calismishir

Muvekkillerini daha ¢ok eneriji, telekom, yatinm, insaat, ortaklik ve genel ficari
uyusmazliklar alaninda, ézellikle Dogu ve Bati Avrupa ile Afrika'da, ad hoc ve
kurumsal tahkimlerde temsil etmektedir.

Ayrica sik sik hakem olarak tahkimlerde gérev almakiadir.

Dudlly qualified to practice law in Paris and NY, Marina Matousekova is a pariner
at CasfaldiPariners, whose practice focuses on infernational arbitration and litigation.

Before joining the firm in September 2018, she has worked for seven years with
Professor Emmanuel Caillard in the international arbitration team of Shearman
& Sterling LLP and 6 years with Alexis Mourre, the current President of the ICC

International Court of Arbitration.

She advises clients in ad hoc and insfituional arbitration proceedings related notably
fo energy, felecom, investment, construction, joint ventures and general commercial
disputes, with a parficular focus on Europe (Eastern and Western] and Africa.

She frequently sits as an arbitrator.
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Prof. Dr. Hakan Pekcanitez

istanbul Ticaret Odasi Tahkim ve Arabuluculuk
Merkezi (ITOTAM), Divan Kurulu Baskani

Istanbul Chamber of Commerce Arbitration and
Mediation Center (ITOTAM), President

Acilis Konusmalari Opening Speech
Konusmaci Speaker

Istanbul Universitesi Hukuk Fakiltesi'nden 1978 vyilinda mezun oldukion sonra,

1979'da Ege Universitesi Hukuk Fakiltesi'nde Medent Ustl ve icrorfflas Hukuky
kirsisiinde asistan olarak géreve basladi. 1986'da Dokuz Eylil Universitesi Hukuk
Fakiltesi Medent Ustl ve icra iflés Hukuku Ancbilim dalina yardimer dogent olarak
afandi. 1991 yilinda iniversite dogenti olan Pekcanitez, 1992'de dogent olarak
atandi. 1997 yilinda profesarlige yikseldi, 1997-2004 y|||0r| arasinda Dokuz Eylil
Universitesi Hukuk Fakiliesi Medent Usol ve Icrariflas Anabilim Dali baskanhigr gérevini
sirdurdi. 2000-2003 yillan arasinda Dokuz Eylil Universitesi Hukuk Fakltesi'nde
dekanlik gérevini yiriito.

2004 yilindan itibaren Galatasaray Universitesi Hukuk Fakltesi Medeni Usul ve lcrar
Iflas Hukuku Anabilim Dalinda égretim tyeligi gérevini sirdirmektedir. Medent Usil
Hukuku, lcra ve iflas Hukuku, Avukatlik Hukuku, Noterlik Hukuku, Tebligat Hukuku,
A\Temohf Uyusmazlik Cozum‘YoHorl ve Tahkim konusundo dersler verm_ekfed\r Dunyct
Usdl Hukukgulan Birligi ve Istanbul Barosu Gyesidir. Ayrica, halen Istanbul Ticaret
Odasi Tahkim Divani Baskanligini yuriimektedir

Prof.Dr. Pekcanitez graduated from Istanbul University Faculty of Llow in 1978. In
1979 he started to work as an assistant af the Ege University Faculty of Law, under
the heading of Civil Procedure and Execution-Bankruptey Law. In 1986, Dokuz Eylil
University Faculty of law was appointed as an assistant professor in the field of
civil procedure and execution-bankruptcy law. He became professor in 1997, and
between 1997 and 2004, he served as the President of the Dokuz Eyliil University
Faculty of law. Between the years 2000-2003 he worked as a dean at Dokuz Eylil
University Faculty of Law.

Since 2004, he has been serving as a lecturer at Galatasaray University Faculty of
Law, Civil Procedure and Execution-Bankruptcy Law Depariment. He gives courses on
Civil Low Law, Execution and Bankruptcy Law, Attorney Law, Notary Law, Nofification
Law, Alternative Dispute Resolution Methods and Arbitration. He is a member of the
Waorld Civil Procedure Lawyers Association and Istanbul Bar Association. He is also
the chairman of the Arbitration of Istanbul Chamber of Commerce (ITOTAM|



Prof. Dr. Catherine A. Rogers

Queen Mary Universitesi Londra Etik ve Regiilasyon
Enstititist, Es Direktor

Queen Mary University of London Institute for Ethics and
Regulation, Co-Director

Konuk Konusmaci Sunumu: Uluslararasi Ticari
Tahkimde Etik Keynote Speech: Ethics in
International Commercial Arbitration
Konusmaci Speaker

Catherine A Rogers, londra Queen Mary Universitesi Etik ve Regilasyon Enstitiisi
Es Direktoridir. Penn State Universitesi Hukuk Fakiiltesi'nde, Uluslararasi Tahkim ve
Meslek Etigi kirsisinde dgrefim gérevlisi olan Rogers, ayni zomanda londra Queen
Mary Universitesi'nde Etik, Regiilasyon ve Hukukun Ustinligu kirstsinde gérev aliyor.
Bu alanda; Stanford ve Yale Junior Faculty Fora dahil olmak izere dinyanin dért bir
yaninda dersler, konferanslar verdi ve yayinlar yapti. Uluslararasi Tahkim Etigi adli
kitdbi, 2014 yilinda Oxford University Press tarafindan yayinland.

Profesér Rogers, Amerikan Hukuk Ensfittsi'nin Uluslararasi Ticaret Tahkim Yasasi'nin
Yeniden Dizenlenmesinde roportérlik yapti. ICC Filistin tarafindan Kudis Tahkim
Merkezi Tahkim Mahkemesi Uyesi olarak afandi. Dizenli olarak, gelismekie olan
ekonomilerde tahkim ve hukukun Ustinligini fesvik efmek icin kopasite gelistirme
faaliyetlerinde bulunuyor ve hakem secim siirecindeki dogrulugu, bilgiye esit erisimi ve
hesap verebilirligi artirmak icin kar amaci gitmeyen bir bilgi kaynagr olan Arbitrator
Intelligence’t (Hakem Zekasi) gelistirdi.

Catherine A Rogers is Co-Director of the Queen Mary University of London Insfitute for
Ethics and Regulation. Rogers is a scholar of infernational arbitration and professional
ethics at Penn State Law, with a dual appointment as Professor of Ethics, Regulation,
and the Rule of Law af Queen Mary, University of London Professor Rogers has taught,
lectured and published on these topics around the world, including as an invited
participant at two Stanford-Yale Junior Faculty Fora. Her book, Ethics in Infernational

Arbitration, was published in 2014 by Oxford University Press.

Professor Rogers is a Reporter for the American Law Insfitute’s Resfatement of the U.S.
Law (Third) of Infernational Commercial Arbitration, a Member of the the Court of
Arbitration for the Jerusalem Arbitration Center appointed by the ICC Palestine. She
is regularly engaged in capacity-building activities to promote arbifration and the rule
of law in developing and emerging economies, and is working to found Arbitrator
Intelligence, a non-profit informational resource to increase accuracy, equal access to
information and accountability in the arbitrator selection process.
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Dr. Patricia Shaughnessy
Stockholm Ticaret Odasi Tahkim Merkezi (SCC),

Baskan Yardimeisi
The Arbitration Institute of the Stockholm Chamber of
Commerce (SCC), Vice Chairperson

Diinya’da Tahkim Merkezlerinin Gelisimi ve
STK'larin Roli Development of Arbitration Centers
across the World and the Role of NGOs

Sunum Presentation

Dr. Patricia Shaughnessy Stockholm Ticaret Odasi Tahkim Ensfittsi Baskan Yardimersi
ve Yonetim Kurulu tyesidin. Gegtigimiz yillarda, Stockholm Ticaret Odasi Tahkim
Enstitust kurallarini gézden gegiren komisyonun Uyeleri arasinda yer almistir. Dr.
Patricia Shaughnessy ayrica Stockholm Uluslararasi Tahkim Roporu'nu diizenleyen
yazi isleri kurulunda da yer almaktodir. Kendisi uluslararasi ticari uyusmazliklarda
hakem olarak atanmistir. Ayrica danisman olarak da birgok proje yonetmis ve USAID,
IFC, SIDA ve Aviupa Komisyonu gibi organizasyonlar icin Dogu Aviupa ve Aviasya’
da ticaret, uyusmazlik ¢ozimune iliskin pek ¢ok gorevde bulunmustur

Shaughnessy, Stockholm  Universitesi Uluslararasi Ticaret Hukuku Yuksek Lisans
Programi’nda kurucu égretim Uyesi olarak yer almakiadir. Ayrica Karsilashrmalr Hukuk,
Hukuk Mefodolojisi ve Avrupa Komisyonu Usul Hukuku gibi ilgili diger alanlarda da
ders vermektedir. Akademik kariyerinden énce, Amerika’da 10 yil boyunca avukatlik
yapmis ve dava avukatliginda uzmanlasmistir

Dr. Pafricia Shaughnessy is the Vice Chair of the Arbitration Insfitute of the Stockholm
Chamber of Commerce (SCC), was a member of the commitiee that recently
drafted the revised Rules of Arbitration for the SCC, and recently was a government
appointed expert in the committee proposing revisions to the Swedish Arbitration Act.
She has been appointed as an arbitrator in infernational commercial disputes and
acls as an expert. As a consultant, she has led numerous projects and carried-out
assignments related to commercial dispute resolution in Eastern Europe and Eurasia
for organisations such as USAID, IFC, SIDA, and the European Commission.

Dr. Shaughnessy founded and supervised the Master of Infernational Commercial
Llaw Program at Stockholm University and also teaches in related procedural and
commercial law fields. Prior fo her academic career, she spent fen years as a
practicing attorney in the US, specialised in civil litigation and she has served as US
Supreme Court Judicial Fellow.



Av. Kerem Turuncg

TURUNC, Ortak
TURUNC, Partner

Uluslararasi Tahkimde Giincel Gelismeler ve
Inovasyon Latest Developments and Innovation
in International Arbitration

Moderator Moderator

TURUNC  hukuk  birosunun  ortaklarindan  Kerem  Turunc’un  uzmanlk  alanlar
uluslararasi finans ve sermaye piyasasi islemleri, sirket safin almalan ve birlesmeleri
projeleri ile kurumsal yonetimdir. Ayrica, bu konularla ilgili arabuluculuk, tahkim ve sair
uyusmazlik cézimi sireclerinde de sirekli yer almaktadir. Kerem Turung, TURUNC 'a
katlmadan énce, Cleary Gotilieb Steen & Hamilion LIP'nin New York ve londra
birolarinda calismistr.

Kerem Turung, lisans derecesini Yale Universitesi'nden, Juris Docfor derecesini ise
Virginia Universitesi Hukuk Fakdltesi'nden almishr. Harvard Universitesi Hukuk Fakdltesi,
Kadir Has Universitesi Hukuk Fakdltesi, New York Universitesi ve Yeditepe Universitesi
Hukuk Fokiltesi'nde ders vermistin. New York, Washington DC., Ingiltere ve Galler
ile Istanbul barolarnna kayitl olan Turung ayni zamanda American Bar Association ve
International Bar Association'a da yedir.

Kerem Turung is a partner of TURUNGC, where he specializes in financial and copital
markets fransactions, mergers and acquisifions, and corporate govermnance. He is also
extensively involved in mediation, arbitration and other alternative dispute resolution
processes relating to these practice areas. Before joining TURUNC, Mr. Turung worked
in the New York and london offices of Cleary Gotlieb Steen & Hamilion LLP

Mr. Turung received his Juris Doctor degree from the University of Virginia School of
Llaw, and his Bachelor of Arts degree from Yale University. He has lectured ot Harvard
Llaw School, Kadir Has University Faculty of Law, New York University and Yeditepe
University Faculty of Law. M. Turung is admitted to the Bars of New York, the Disfrict
of Columbia, England & Wales and Istanbul. He is also a member of the American
Bar Association and the International Bar Association.
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Sunus ve Tesekkir

ﬁSTA Hakem Etik Kurallan, Tohkimde Etik, Gincel Gelismeler ve
Inovasyon Konferansi'ni 16 Kasim 2018'de Istanbul'da son derece
genis bir katlimla gergeklestirdik. VWyndham Grand Levent Oteli'nde
dizenledigimiz konferans, Tirkiye'de tahkim uygulamacilarini bir araya
getiren bir nitelikteydi ve ISTA Hakem Etik Kurallar uluslararasi diizeyde
faninan degerli konusmacilar ile tarfistik.

Konferans'ta sunulan bildiriler ve yopilan tarismalar, panel konularimizda
bundan sonra yapilacak ¢alismalara kaynaklik olusturacak nitelikte. Biz de
ISTA olarak konferansin kayitlarini bir bildiri kitabinda bir araya gefirdik.
Bu calismada gondllilerimiz bant kayitlarinin desifresinde ve geviride de
bize buyuk destek verdi. Bu cercevede Gin + Pariners ekibinden Zeynep
Ezgi Yanarates, Ervin Erbilgin, Cenk Bans Seving'e ve Kariyer Hukuk
Demegi'nden Cankat Sir, Berkay Oztirk, Emine Ergin, Ceren Koken,
Tahsin Erdem Kiciker, Berkay Akbas, Sila Sarica, Riya Sofi, Ayca Sarm
ve Dila Kigikali'ye icten tesekkirlerimizi sunuyoruz.

Istanbul Tahkim Demegi



Introduction and Acknowledgements,

On November 16, 2018, we held a conference on The Ethical Rules
of Arbitration, Ethics in Arbitration, Current Developments and Innovation
with broad participation in Istanbul. The conference held at Wyndham
Crand levent Hotel was a combination of arbitration practitioners in
Turkey and we discussed the ethical rules of arbitration with distinguished
speakers at international level.

The presentations and discussions made at the conference will be a source
of future works in our topics. We, as ISTA, collected the records of the
conference in this book. In this study, our volunteers gave us great support
in the decryption and franslation of tape recordings. In this context, we
would like fo express our sincere thanks fo our volunteers from Gin+
Partners Zeynep Ezgi Yanarates, Ervin Erbilgin, Cenk Baris Seving and
volunteers from Career Law Association Cankat Sir, Berkay Oztirk, Emine
Ergin, Ceren Koken, Tahsin Edem Kucuker, Berkay Akbas, Sila Sarica,
Riya Sofi, Ayca Sanm and Dila Kigikali.

Istanbul Arbitration Association
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Acilis Konusmalar:

Istanbul Tahkim Derneginin (ISTA] kurulusunun yillara dayanan hikayesi nedir
Turkiye'de kamu &zel sekior ve ilgili tim paydaslann birlestigi- fikir nasil bir
STK'ya donistie ISTAnIn bugiine gelisinin hikayesi ile bundan sonrasi igin plan
ve projeks iyonlan nelerdirg Istanbul'daki tahkim merkezlerinin ISTAYa ve etik
kurallara bakisi nasildire Is dinyasinin tahkime verdigi dnem hangi seviyededir

Av. Mehmet Giin, Istanbul Tahkim Dermegi, Yénetim Kurulu Baskani

Prof. Dr. Hakan Pekcanitez, Istanbul Ticaret Odasi Tahkim ve Arabuluculuk
Merkezi (ITOTAM, Divan Kurulu Baskan

Prof. Dr. Ziya Akinc, Istanbul Tahkim Merkezi (ISTAC), Yonetim Kurulu Baskani

Ozan Diren, Turk Girisim ve Is Dinyas Konfederasyonu (TURKONFED),
Yonetim Kurulu Baskan Yardimeisi

Opening Speeches:

What is the story of the esfablishment of Istanbul Arbitration Association (ISTAJ2
What kind of NGO did the idea that public private sector and all relevant
stakeholders converge in Turkey? VWhat are the stories of ISTA fo the present
and what are the plans and projections for the future? What is the view of
the arbifration centers in Istanbul on ISTA and ethical rules? What level is the
importance of Business Administration?

Mehmet GUN, Chairman Of The Board Of Directors Of Istanbul Arbitration
Association(ISTA)

Prof. Dr. Hakan Pekanitez, Chairman of the Court of Arbitration and Mediation
Center (ITOTAM, Istanbul Chamber of Commerce

Prof. Dr. Ziya Akinci, Chairman of the Board of Directors of Istanbul Arbifration
Center (ISTAC)

Ozan Diren, Turkish Enterprise and Business Confederation (TURKONFED),
Vice Chairman of the Board
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Mehmet Gin, istanbul Tahkim Dernegi Yénetim Kurulu Baskani:
Merhabalar!

Degerli hocalanm, meslektaslarim, misafirlerimiz ve égrenci arkadaslarim
hepiniz hos geldiniz.

Tahkim, hukomran devletin mahkemeleri ve hakimleri devreye girmeksizin,
uyusmazliklanin taraflarin tzerinde uzlashgrhakemler tarafindan ¢6z0ldiguo,
medeni bir uyusmazlik ¢6zim yontemidir. Ticaret, medeniyet kadar; tahkim
de ticaret ve medeniyet kadar eskidir. Istanbul, Turkiye'nin géz bebegi,
ekonomik, kilturel ve ficari olarak dogal bir baskent olmasinin yani sira
etrafindaki Ug, dort saat mesafedeki genis cografyadaki toplumlarin
yUz0ni dondigi emsalsiz ve dnemli bir uluslararasi sehir ve medeniyet
merkezidir.

Istanbul Tahkim Demegi, ISTA, tahkim alaninda Istanbul’'u basindan beri
hak ettigi yere getirmek ve dinyada tahkimin bas sehirlerinden biri yapma
yolunda atilmis en dnemli adimlardan birisidir.

Istanbul, ilefisim ve ulasim imkanlaryla da cagdas bir yerlesim yeridir.
Dinya ¢apinda rekabetci bir is diinyasina sahip olan Istanbul, Torkiye'nin
yurt ici gayrisafi milli hasilasinin %46'sini Gretmekte, ticaretin yaninda
sanayi ve hizmet Uretiminde dnde gelmektedir. Istanbul, dogu ve bat
kOltronOn bir araya gelerek sentezlendigi ve binlerce yildir birlikte
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yasadigi, dinyada benzeri olmayan bir kiltir merkezi, ayni zamanda
emsalsiz dogas! ile de dnde gelen bir turizm merkezimizdir.

Istanbul, uluslararasi ticarete, finansa ve hukuka yakindan hakim olan
binlerce hukukgu, uzman ve bilirkisi kadrosunu binyesinde barindirmaktadir
Istanbul, Turkiye'nin oldugu kadar komsu ve uzak cografyadaki tlkelerin
uyusmazliklaninin - ¢ozilebilecegi en uygun cografi yerdedir. Istanbul
uluslararasi tahkim merkezleri arasinda boslugu en cok hissedilen ve
varligi en ¢ok aranan yerdir. Bu alanda saymakla bitmeyecek firsatlara
sahiptir. Istanbul’un tahkimin bas sehirlerinden birisi haline gelmesinden,
herkes ve her kesim sayillamayacak kadar ¢ok fayda gérecektir. Turk is
dinyasi uyusmazliklarini kendi evinde ¢éziyor olacakhr. Yurt disi tahkim
giderlerinden, ki ben tahmini giderin yillik yaklasik T Milyar Dolar civarinda
oldugunu saniyorum, énemli mikiarda tasarruf etmek mimkin olacaktr
Turk hukukgular ve tahkim uygulamacilar, oturduklar yerden hizmet eder
hale gelecektir. Turk avukatlar, ortalama aylik 10 Bin TL gelir Gretirlerken,
40, 50 Bin Euro civarinda gelir elde edebilir hale gelebileceklerdir. Hukuk
ekonomisi, milyarlarca dolar biyiyecek; konaklama, ulasim, yeme-icme,
fercime ve diger hizmet veren sekiérler de bundan beslenecekiir.

Celismis tahkim uygulamalar, yargr mercilerini ve streglerini hizla
gelistireceklerdir. Ticari iliskilerin strdurebilifligi arfiralacak, uzlasma ve
isbirligi gelisecektir. Uyusmazlik ¢azim sistemine duyulan given, Trkiye nin
uluslararasi govenirliligine dnemli bir katki yapacaktir. Turkiye'nin 6zellikle
liderlik yapmak istedigi tlkelerin uyusmazliklarini, iyi ve kaliteli olarak
cozebilir olmasina tahkim buyik bir katki saglayacakir.

ISTA, Turk tahkim camiasinin bu faydalar denizine yelken agmasi icin
kurulmustur. Tahkim camiasinin bir sivil toplum  kurulusu ¢atisi altinda
bulusturulmasi, Istanbul'da bir tahkim merkezi kurulmasi Turk tahkim
hukukgularinin riyasidir. Bu riya ik defa, 1980’lerde, degerli hocalarim
daha iyi hatirlayacaklardir, ben adini anmadan gegemeyecegim, rahmetli
hocamiz Prof. Dr. Rabi Koral tarafindan dillendirilmistir.

Turkiye'nin uluslararas ficarefte daha fozla rol almasi, ekonominin o
gunlerden beri onlarca kat biyumesi, devletimizin, is insanlanmizin ve
hukukgularimizin bu alandaki ihtiyaglarmizi ve kagirdigimiz firsatlar
gérmesiyle  1980'li vyillardaki  Utopya, iste bugin ISTA  kurucular
sayesinde gercek olmustur. Kuruculanmizin neredeyse tamami bu salonda
bulunmaktadir, hepsine ayri ayri tesekkir etmek istiyorum.



Ozellikle bahsetmek istedigim bir isim var, Mark Appel dostum ISTA'nin
kurulusu hakkinda ilk konustugum arkadaslanmdan birisidir. Kendisinin
fikirleriyle ok dnemli katkilar olmustur.

2012'de bir uluslararasi konferans vesilesiyle baslayan kurulus calismalar,
4 yil strdi, ama sonucunda basarya ulash ve ISTA'nin kurulusunu Aralik
2017'de tahkim camiasina ilan ettik.

Istanbul Ticaret Odasi Tahkim Merekezi (ITOTAM) uzun siireden beri
faaldir. Kanunen zorunlu kilinan Sigorta Tahkim Merkezi de; kalite, hiz,
hakem secme ve uyusmazlik ¢ozim siregleriyle Istanbul'da sayginlik
kazanan kuruluslarimizdan birisidir.

Istanbul Tahkim Merkezi (ISTAC|, Istanbul'u finans merkezi yapma
ryasinin verdigi ivme ile bir devlet projesi olarak kurulmus, devletimizin,
dzel sekiorin ve tom vygulamacilarin destegini almistir. Tek bir ¢atlak sesin
olmadigi bu genis mutabakat, benim bildigim kadaryla, Torkiye'de ik
defa ISTAC vesilesi ile gerceklesmisti. Ne mutlu bize.

Turkiye'de tahkimin  gelismesinin  onindeki  engeller,  &zellikle  kamu
sektorunun tahkime karsi cekingenligi ve diger uygulama sorunlan hizla
aslmakiadir. Bunun igin énemli ¢ozumler gelistirilmis, gelistirilmeye devam
etmektedir. Bu yolda &zveriyle caba gésteren tom uvygulamacilara, ISTAC
ve [TOTAM yoneticilerine ézellikle ve ayrica tesekkir etmek istiyorum.
Turkiye'de tahkimin  gelismesinin, Istanbul'un dinyanin sayili - tahkim
merkezleri arasina girmesinin dninde kalan yegane engel, egri ofurup
dogru konusalim arkadaslarim, uluslararasi alanda Turkiye'ye ve Turk
tahkim uygulomacilarina karsi duyulan efik givensizligidir.

Bu givensizligin sebebi kismen ényargilar ise de kismen hakli olan bireysel
durumlardir. Tirkiye bu ényargiyr ortadan kaldirmakta kararli olmalidir.
ISTA da zaten bunu dnemli bir amaci olarak en basinda belirlemistir.

Zerre kadar haklihgr olsa bile etige aykin her bir davranis, tahkim
camiasinin famamini ve tahkime itimadi derinden ve olumsuz olarak etkiler.
Tahkim uygulamacilaninin yiksek etik degerlere sahip olmalari yetmez, bu
degerlere her durum ve her olayda kararlilikla ve hassasiyetle uyuldugunun
gosterilmesi gerekir. Etik degerlere uyulmasi da yetmez, uyuldugunun
sergilenmesi ve her daim uyulacagina dair bir giiven olusturulmasi gerekir.
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Etik degerlere baglligr ancak sivil toplum kuruluslarn gergeklestirebilir.
Hicbir devlet projesi, efik degerlere bagililigi gerceklestiremez cinki etik
degerler zaten devletin htkimranlik sahasinin disinda kalan tamamen
topluma birakilmis degerlerdir.

Iste bu nedenlerle ISTA, hakem eligi konusunu ¢dzimlemeyi kendisine
bir amag olarak en bagindan edinmisti. Cagdaslarina émek olacak
etik uygulamalan Tirkiye'de yerlestirmenin ilk adimi olarak, hakem etik
kurallari olusturulmasi calismasina erkenden, daha dernegin  kurulus
islemleri yopilirken ISTA baslamistir. ISTA génullileri, hepsi burada degil
ama énemli bir kismi burada, dinyadaki bilinen bitin tahkim kurumlarinin,
tahkim kurallaninin etik htkimlerini tarayip, ézetleyerek bir ise baslamistir.
Bunun tzerinden, bir hakem etik kurallan taslaklan olusturuldu. Uyemiz
olmasindan gurur duydugumuz ve Tirkiye'nin etik konusunda dinyaya
armagan ettigi bir yildiz olacagindan emin oldugum Dog. Dr. Stheyla
Balkar Bozkurt, bu konuya ¢ok daha énceden ¢alismalara baslamist,
ISTA Haokem Etik Kurallan'ni kaleme aldi. ISTA Yoénetim Kurulu, epeyce
uzun suren tarismalardan sonra bu kurallar benimsedi. Sayin Bozkurt'a
ve Hakem Etik Kurallar'nin yaziminda emegi gegen bitin arkadaslanma
buradan ayrica ¢ok tesekkir ediyorum.

Bugin ki uluslararasi konferansimizda ISTA Hakem Etigi Kurallan ve
hakem etigi kurallarinin tahkim merkezinin gelisiminde énemi tartisilacak,
ayrica guncel gelismeler ile inovasyon konusulacak. Bu  programin
hazirlanmasinda, uluslararasi panelin olusturulmasina katkisi bulunan,
ISTA Yénetim Kuruluna, Komisyonlara ve Génilli Uyelere minnettarim.

Bu konferansin gerceklesmesi icin Turkiye'ye gelen degerli misafirlerimize
ayrica fesekkir etmek isterim ve bu tesekkirim tom tahkim camiasi adinadir.
Konferanstaki sunum ve tarhsmalan yararli bulmanizi diliyorum. Heniz
degilseniz, sizleri ISTA'ya Uye olmaya, gonills ¢alismalarina katimaya
ve katki vermeye davet ediyorum.

Hepinize basarilar diliyorum, tesekkir ederim.



Mehmet Giin, Chairman Of The Board Of Directors Of Istanbul
Arbitration Association:

Hello everyonel!
Dear professors, dear colleagues, guests and fellow students, welcome all
of you. Thank you for not leaving us alone in this important event.

Arbitration is the setlement of disputes without the courts and judges of a
soverign sfate and the parties which a seftlement by arbitrators and it's a
civil method of setiling disputes, it is a civil one. Commerce in arbitration
is as old as civilization. And Istanbul is the heart of Turkey. Istanbul is a
unique and imporfant infernational city and civilization Cenfer in which
the societies in the wider geography, 3 to 4 flight hours away, are turned
into a natural capital, economic, cultural and commercial, as well as the
eye-doll of Turkey.

Istanbul Arbitration Association, ISTA is one of the most important steps
fowards bringing Istanbul o ifs rightful place in arbitration and making it
one of the leading cities in terms of arbitration in the world.

Istanbul is @ modemn city with communication and transportation facilities.
And we have a globally competfitive business community and 46% of
Turkey's GDP is produced in Istanbul with the secfors of commerce and
frade. Istanbul is a unique cultural center in the world where Eastern and
Western cultures are lived together for thousands of years in harmony and
is also a leading tourism center with its unique nature.

Istanbul has thousands of lawyers, legal experts and professionals who are
very much conversant with law, international trade and finance. Istanbul
is the most suitable geographical location in which the disputes between
Turkey and the neighboring and Far-East countries can be resolved
and Istanbul is the place where is the most sought affer place among
international arbitration centres. It has endless opportunities to count in
this field. If Istanbul becomes the capital city of arbitration, everyone will
obtain countless benefits and advantages. Turkish business world will be
seffling disputes locally and there are international arbitration expenses
sum up to 1 billion dollars,we will have huges savings and turkish legal
experts in arbitration will be able to export services and turkish atforneys
have revenue of monthly 10.000 Turkish Liras but they will be able to
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generate revenues of 40-50 thousands of euros and the legal economy
will grow billions of dollars. Accommodation, transportation, food and
drink, translation and other services will be fed from this.

Developed arbitration practices will rapidy develop judicial entities and
commercial relations will increase the sustainability, reconciliation and
cooperation will be fortified. Trust in the solution will also contribute greatly
to Turkey's credibility, particularly for those countries that we want to act
as leader.

So ISTA was established for the Turkish arbitration community fo sail to the
sea of these benefits. It is a dream of Turkish arbitration lawyers to bring
the arbitration community together under the roof of a non-governmental
organizations and fo establish an arbitration center in Istanbul. this dream,
in the 1980s, my dear professors will remember better- | will not be
able fo pass without mentioning his name- is voiced by Prof. Dr. Rabi
Koral for the first time. Thank to Turkey’s taking more role in infernational
frade, the economy has grown fens of times since then, our state, business
people and lawyers have seen our needs in this area and seen missed
opportunities, Utopia that was dreamed in 1980's is realised nowadays
thanks to the founders of ISTA. Almost all of our founders are present in
this hall, and I would like to thank them all individually.

There is a name | would like to emphasize specially, Mark Appel is one
of the first friends that i falked to when it comes fo the foundation of
ISTA. He has made very important contributions fo his ideas. In 2012 the
foundation activity starfed with an infernational conference, it took 4 years
and eventually its succeeded in December 2017 that we announced the
arbitration community that ISTA was founded.

The Istanbul Chamber of Commerce has been acfive for a long time.
Insurance Arbitration Center, which is legally obligafory, is one of the
cenfers that has gained prestige in Istanbul through quality, speed,
arbitrator selection and dispute resolution processes.

Istanbul Arbitration Center (ISTAC) was established as a state project with
the acceleration of the dream of making Istanbul a financial center and
gef a big consensus of our sfafe, private sector and all practitioners. As
far as | know, this is the first time in Turkey on the occasion of ISTAC. How
hoppy for us.



Obstacles to the development of Arbitration in Turkey, especially the
inhibitions of the public secfor against arbitration and other application
problems are rapidly overcome. Important solutions have been developed
for this and are continuing to be developed. | would like to express my
thanks to all the administrators of ISTAC and ITOTAM especially and
also to all the practitioners who are dedicated to this path. Development
of arbitration in Turkey, making Istanbul one of the reputable arbitration
cenfers but frankly speaking the only obstacle to the development of
Arbitration in Turkey is the ethical mistrust against Turkey and Turkish
arbitration practitioners in the international arena. The reason for this
insecurity was partly due fo prejudices but partly justified individual
situations. Turkey should be determined to eliminate this prejudice. ISTA
has already identified this as an important aim at the beginning.

Any act confrary fo ethics, even if it is just as fair as a particle, affects
the entire arbitration community deeply and negatively. It is not enough
for arbitration practitioners to have high ethical values, it must be shown
that these values are obeyed with defermination and precision in every
situation and event. It is not enough to comply with ethical values, it is
necessary fo exhibit compliance and fo establish a frust that will always
be observed.

Only non-governmental organizations can carry out their commitment fo
ethical values. No sfafe project can be fulfilled to ethical values because
ethical values are already completely left to society outside the jurisdiction
of the state.

For these reasons, ISTA resolve the subject of arbitration ethics and it has
obfained as a goal from the beginning. As the first step of establishing
ethical practices in Turkey that will be an example to confemporary age,
the effort to establish the rules of ethics of the arbitrator started early in the
establishment process of the association. Ista volunteers, not all of them
here, but a significant part of them here, have started a job by scanning
and summarizing the ethical provisions of the arbitration rules of all well-
known arbitration instfitutions around the world. Through this, a draft of the
rules of the ethics of the arbitrator was created. We are proud to have a
member and it will be a sfar that Turkey has given fo the rest of the World,
Dr Stleyha Balkar Bozkurt has started the activity long ago and Code of
Ethics were drafted by her.ISTA code of ethics have been written. The ISTA
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board adopted these rules affer many long discussions. | would like to
thank Mr. Bozkurt and all of my colleagues who confributed fo the writing
of the rules of ethics of Arbitration.

In our infernational conference today, the importance of the rules of
Arbitration Ethics and the rules of Arbitration Ethics in the development of
the arbitration center will be discussed and also the current developments
and innovation will be discussed. | am grateful to the ISTA Board of
Directors, commissions and voluntary members who contributed to the
creation of the inferational panel in the preparation of this programme.

| would like to thank our valued international guests who came to Turkey
for this conference to take place, and | would like to thank all of this on
behalf of the arbitration community.

| hope you find the presentations and discussions at the conference
helpful. If you are not a member yet, I invite you fo join ISTA to participate

in volunteer work and contribute.

| wish you all success, thank you.



Prof. Dr. Hgkon Pekcanitez, istanbul Ticaret Odasi Tahkim ve Arabuluculuk
Merkezi (ITOTAM), Divan Kurulu Baskani:

Degerli konuklar, degerli meslektaslarim, sevgili hocalarim, sevgili tahkim
dostlar,

Ben konusmami daha cok lstanbul Ticaret Odasi tahkimi bakimindan
degerlendirecegim, ona ayiracagim. Baslamadan énce bu konusma
firsatini verdigi icin ve boyle gizel bir organizasyonu gerceklestirdigi icin
basta ISTA, yani Istanbul Tahkim Dernegi Sayin Baskani Mehmet Gin
olmak tzere bitin emegi gegenlere tesekkir ediyorum.

Bu kalabalik bana biyik bir cesaret veriyor, g veriyor ve bundan sonra
da yapilacaklann, bundan sonra géreceklerimizin son derece gizel
olacaginin habercisi gibi geliyor cinki eskiden, tahkim toplantilarinda
boyle buyik bir kalabaligr, ézellikle geng meslekiaslan gérme firsat
olmamaktayd:.

Biz, hepimizin bildigi gibi aslinda ta Osmanli Imparatorlugu’ndan bu
gine yiz altmis yili askin bir stredir tahkim kurallarini hukuk dinyamizda,
hukuk kurallanmiz iginde barindinyoruz ama yiz yetmis yillik ya da yiz
altimis yillik gegmisimize bakhgimizda gedigimiz nokta konusunda ¢ok da
iyi bir yerde oldugumuz sdylenemez. Aslinda sahip oldugumuz o kadar
guzel seyler var ki, bir kere geng bir nifusumuz, uyusmazlik sayisi, tahkim
icin gerekli butin altyapi ve Istanbul gibi gizel bir sehir... Belki dinyada
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tahkim merkezi denilseydi ilk akla gelebilecek sehirlerden birisi olabilirdi
ama bugiine kadar maalesef gelinen nokia ¢ok da iyi olmadi. Ozellikle
bu toplantlar ile bundan sonra daha iyi olacagini gosteriyor. Tabii ki
ISTA gibi bir dernek bu konuda énemli bir itici giic olacak ama tahkim
kurumlar da bu cergevede cnemli bir given kaynagr olusturacak diye
dustntyorum. Bunun icin belki gereken en dnemli seylerden bir tanesi de
efik kurallarini sadece kabul etmek, benimsemek degil, aslinda ¢ok ciddi
bir sekilde uygulamak ya da uygulayabilmek. Bunu basardigimiz zaman
belki tahkimin gelismesi igin dnemli unsurlardan bir tanesini gergeklestirmis
olacagiz. Kurumsal tahkimde bunu doha kolay, doha dogru bir sekilde
yapabilmenin de mumkin olabilecegini disintyorum.

Istanbul Ticaret Odasi tahkim yoluyla uyusmazliklann ¢ozilmesini tesvik
konusunda 1979 yilindan bu yana bir gérev Ustleniyor. Rahmetli hocam
Prof. Dr. Yavuz Alangoya’nin haziladigi tahkim kurallar 1979 yilindan
2014 yilina kadar yurirlikte kaldi. 2014 yilinda Istanbul Ticaret Odasi
binyesinde Istanbul Ticaret Odasi Tahkim merkezi TOTAM kisaltmastyla
kuruldu. Bu Istanbul Ticaret Odasi Tahkim ve Arabuluculuk Merkezi oda
meclisinin 16 Ekim 2014 tarihli karanyla kurulduktan sonra yeni kurallarini
da benimsedi. Ozellikle 2010 tarihli UNCITRAL Tahkim Kurallar model
alinmakla beraber Milletlerarasi Ticaret Odasi Tahkim Kurallar, ICC'nin
2012 tarihli kurallan, Isvigre Tahkim Kurallar, Viyana Tahkim Kurallar
ve Avusturya Tahkim Kurallan gibi yeni dizenlemelerden de yararland:.
Bu arada 2016 ve 2017 vyillarinda acil durum hakem kurallanyla kigok
hukuk uyusmazliklarina iliskin tahkim kurallari da yorirlige girdi.

Acik séylemek gerekirse Istanbul Ticaret Odasi bugine kadar aslinda
beklenen gelismelerde zaman zaman sorunlar yasadi. Bu, biraz da
Turkiye'nin ozellikle 2015ten sonra yasadiklaryla dogrudan ilgiliydi.
Umuyorum gelecek dort yil iginde bu konuda ¢ok daha iyi bir yol alabilme
imkan  bulabilecegiz. Bu amagla, uluslararasi alandaki tahkim kurallarini
da mutlaka hem takip etmek hem de uygulamak, uluslararasi alanda
isbirligini gelistirmek  ihtiyacimiz var. Bu anlamda tahkim merkezimiz
ozellikle Akdeniz'de, Tahkim ve Arabuluculugun Ozendirilmesi Enstitist
ile ISPRAMED ile yine Tunus, Fas Tahkim Merkezi ile Milano Tahkim
Merkezi ile son derece yakin isbirligi anlasmalari imzalamis ve bu isbirligi
anlasmalarini da sirdirmektedir. Yine Milano Tahkim Odasi ile Akdeniz
Birligi tahkim calismalarn yuritilmektedir. Bitin bunlarnn yaninda Birlesmis
Milletler Uluslararasi Ticaret Komisyonu'nun yapmis oldugu toplantlar



takip edilmekte -6zellikle iki ve g numarali calisma gruplan toplantilar- ve
boylelikle tahkim alanindaki en son gelismeleri gerekirse kendi tahkim
kurallanmiza yansitabilme imkén bulabilmekteyiz.

Bu cercevede ITOTAM Tahkim Gunleri isimli ikincisini gerceklestirdigimiz
iki toplantida ulusal ve uluslararasi uzmanlari davet ederek bir faaliyet
yUrtttk ki bunu bundan sonra geleneksel hale getirmek istiyoruz. Yine
komsumuz olan Rus Tahkim Dernegi ile ortak toplantilar dizenliyoruz
ki bunlar bundan sonraki calismalanmizda komsu  Glkelerle bu  tir
calismalan doha da arttirmak istiyoruz. ITOTAM bitin bunlarin yaninda
arabuluculuk konusunda da énemli bir farklilik elde etmeye calisiyor.
Bildiginiz gibi arabuluculuk  Ulkemizde yeni vyeni gelisen alternatif
uyusmazlik coézimlerinden bir fanesi, zaman zaman fahkimle birlikie bir
arada gorilebilmesi imkén da var veya tek basina bagimsiz olarak bunu
gerceklestirebilme imkani  var. Bu ardbuluculuk kanunu hazirlanirken,
ki hasbelkader bu kanunun hazirlik ¢alismalarinda  da komisyon
baskanlig yuritmustum, burada sadece hukukgularin arabulucu olmasi
gibi bir degisiklik yapilarak kabul gordi ve su anda sadece hukukgular
arabulucu olarak ilkemizde goérev yopabilmekteler. Bu benim bildigim
kadariyla iki Glkede ayni sekilde gerceklesti; biri Yunanistan'da, digeri ise
Danimarka’da. Danimarka bunu anladikian sonra degistirdi, Yunanistan
da degistirmek Uzereydi ama ekonomik kriz zannediyorum bu degisikligi
geciktirdi.

Aslinda sdylemek istedigim, uyusmazliklarn ¢ozimlerinde belki sekiérin
vzmanlannin da bu uvyusmazlik ¢oéziminde arabuluculuk faaliyetinde
bulunmasinin son derece énemli bir katkisi olabilecek. Iste bu yizden,
Istanbul Ticaret Odasi bunyesindeki meslek komitelerinde arabuluculuk
uzman egitimi verilmeye baslandi. Bildiginiz gibi bu kisiler hukukgu
olmadiklar takdirde elbette arabulucu olamayacaklar ama arabulucunun
yaninda uzman olarak birlikte ¢alisma imkéni kanun bakimindan da
herhangi birengel olusturmuyor. Bu sekiori daha iyibilen, o konuda tecriibeli
kisilerin - arabulucularla  birliktle ¢alismasi saglandiginda  arabuluculuk
faaliyeflerinin en azindan Ticaret Odasi binyesinde énemli bir gelisme
kaydedecegini sdyleyebilirim. Ozellikle su anda taslak halinde meclise
sunulan ve ticari uyusmazliklarda mikiar ve degere bakilmaksizin bitin
para alacaklar igin arabuluculugu zorunlu hale getiren bir dizenleme
belki bu konuda daha da arabuluculugun bu sekilde calismasini etkin
kilinmasini gerekli kilabilecektir. Zorunlu arabuluculugu destekledigim igin
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bunlar séylemiyorum ama eger bu kabul edilirse belki bunun séyledigim
yonden de ayrica bir katki saglayabilecegini dustntyorum.

Etik kurallar aslinda tahkim kurallarinin iginde var, bunlar uyguladigimiz
ve dogru sekilde degerlendirdigimiz zaman gergekten bu tahkime given
bakimindan énemli bir unsurun gergeklesmesini saglayabilecektir. Ben
bu toplantinin bu amagla son derece yararli olacagina inanyorum ve
tekrardan bu toplantyi dizenleyenlere tesekkir ediyorum ama bir de
bugine kadar tahkim konusunda emegi gegen hocalara stkranlanmi
ozellikle arz etmek istiyorum. Onlar olmasaydi belki tahkimin buginkd
halini gérmemiz mumkin olamayacakt. Bu anlamda Sayin Prof. Dr. Turgut
Kalpstz "0, Sayin Prof. Dr. Yasar Karayalgin'i, Sayin Prof. Dr. Mahmut
Birsel'i, Sayin Prof. Dr. Rahmi Koral'i ve su anda ismini hatirlayamadigim
ama tahkimde emegi gecen butin hocalanmi, bitin tahkim dostlarini
sUkranla aniyor ve hepinize saygilar sunuyorum.

Prof. Dr. Hakan Pekcanitez, Istanbul Chamber of Commerce Arbitration
and Mediation Center (ITOTAM), Chairman of the Council:

Distinguished guests, distinguished colleagues, dear professors, dear
friends of arbitration. My speech is going to be more focused on Istanbul
Chamber of Commerce's arbitration activities, i will devoted to this issue.
Before starting with that, i would like to thank the ISTA that brought us the
conference together, specifically starting from its chairman Mehmet GUN
and the others we've contributed to this.

This crowd gives me great courage, power, and it sounds like a reminder
that what is to be done from now on will be extremely beautiful, because
in the past, there was no opportunity fo see such a great crowd, especially
young colleagues, af the arbitration meetings. we, as we all know, since
the Ottoman times we have included the rules of arbitrational legal system
for 160-170 years if we look af the past | can not really say where we
are foday. In fact, we have so many beautiful things that once we have a
young population and maybe all the infrastructure required for arbitration
in ferms of number of disputes and city like Istanbul, this is what we have.
If there is an arbitraton center in the world, Istanbul could be one of the
first cities to come fo mind, but so far unfortunately the point was not very
good, but this, especially with these meetings shows that it will be better.
Of course, an association such as ISTA will be an important driving force



on this issue, but | think the arbitration institutions will be an important
source of trust within this framework. One of the requirements here is it is
not about accepting the ethical rules but implementing them. Once we
succeed on this we would have done a key thing in arbitration. | believe
it is possible to do this in fashioning instituional arbitration.

The Istanbul Chamber of Commerce has been undertaking a mission
since 1979 in promoting the sefflement of disputes through arbitration. It's
a duty that we've undertaken, my late professor, Prof. Dr. Yavuz Alangoya
prepared the rules of arbitration in 1979 and until 2014 have been in
practice. In 2014, the Istanbul Chamber Of Commerce was founded
with the acronym of ITOTAM, an arbitration center. This Istanbul Chamber
of Commerce also adopted new rules after it was established by the
decision of the Chamber of Chambers of Arbitration and mediation on
16.10.2014. In addition to Uncitral arbitration rules were adopted in
particular as a model of 2010 The Infemnational Chamber of Commerce
also took advantage of new regulations, such as Arbitration Rules, ICC's
2012 rules, Swiss Arbitration Rules, Vienna Arbitration Rules and Austrian
Arbitration Rules. Meanwhile, in 2016 and 2017, the rules of Arbitration
for smaller legal disputes came info force. To be honest, Istanbul Chamber
of Commerce has experienced difficulties from time to time in the expected
developments to date. This was a bit of a direct interest in what Turkey
experienced especially after 2015.

| hope that in the next four years we will be able to find a much better way
fo do this. To this end, we need to follow and implement the infernational
arbitration rules and to develop cooperation in the international arena.
In this respect, our Arbitration Cenfer has signed extremely close
cooperation agreements with the Institute for the Promotion of Arbitration
and Mediation in the Mediterranean, with ISPRAMED, again with the
Arbitration Center in the Morocco, and with the Milan Arbitration Centre,
and these cooperation agreements are mainfained.

Again, the Milan Arbitration Chamber and the Mediterranean Arbitration
works are being carried out together. In addition to all this, meefings of
the United Nations International Trade Commission are being followed-
especially two and three working groups meetings - so that we can reflect
the lafest developments in the field of arbitration on our own arbitration
rules if necessary. In this context, we invited the national and infernational
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experts to our [TOTAM Arbitration Days and we wanted fo make this
fraditional. We also hold joint meefings with our neighbor Russia
Arbitration Association, which we would like to further increase such work
with neighboring countries. In addition to all this, TOTAM is trying to make
a significant difference in mediation. As you know, mediation is one of
the newly developing alternative dispute resolutions in our country, there
is the possibility of being seen together with arbitration from time to time,
or there is the possibility of being able to do this independently. While
drafting this mediation law, i was also the head of the commission on
drafting of this law, A chance has been made which basically dictates
only experts who have an undergraduate law degree could be mediators
which is the case now in Turkey. This happened in the same way as | did
in two countries, one in Greece and the other in Denmark. After Denmark
changed it, Greece was also about to change if, but because of the
economic crisis, | think it delayed the change.

In foct, what i would like to say, sectoral experts in mediation may be an
extremely important contribution to the setilement of disputes. That is why
mediation expert fraining was started in the professional committees within
the Istanbul Chamber of Commerce. As you know, unless they are lawyers,
of course, they will not be able to be mediators, but the opportunity to
work together as an expert in addition to the mediator does not constitute
any obsfacle in terms of law. | can say that mediation acfivities will af
least make significant progress within the Chamber of Commerce when
the people who know this sector better and who are experienced in this
area are provided to work with the mediators. In particular, an regulation
presented fo the parliament in draft form which obliges mediation to
receive all money regardless of the amount and value of commercial
disputes may be necessary fo enable further mediation to work in this way.
I'm not saying that because | support compulsory mediation, but | think
that if this is accepted, maybe it will also contribute to the way | say it.

The code of ethics actually exists within the rules of Arbitration, and when
we apply them and evaluate them correctly, it will really make an important
element of trust in this arbitration. | believe this meeting will be extremely
useful for this purpose, and again | would like to thank the organizers of
this meeting, but | would like to express my gratitude fo the professors
who have contributed to the arbitration so far. If they weren't, maybe
we wouldn't be able fo see the current state of the investigation. In this
sense distinguished Prof. Dr. Turgut Kalpsiz, Distinguished Prof.Dr. Yasar



Karayalcin, Distinguished Prof. Dr. Mahmut Birsel, Distinguished Prof. Dr.
Rahmi Koral and and all my professors whose i don't remember his name
but contributed to the investigation, all the arbitration friends and i would
like to Express my respects to all of you.
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= A NBUL TAHKIM
DERNEGI

Prof. Dr. Ziya Akinc, istanbul Tahkim Merkezi (ISTAC), Yénetim Kurulu
Baskan:

Sayin hocalarim, sevgili meslekiaslarim, degerli konuklar, hanimefendiler,
beyefendiler. Oncelikle nazik daveti ve bu gizel organizasyonu igin
basta Istanbul Tahkim Demegi Baskani Mehmet Gun ve bitin arkadaslar
olmak Uzere emegi gegen bitin meslektaslanmiza tesekkir ediyorum ve
yollarinin agik olmasini diliyorum.

Biz ISTA" ya cok yakiniz, hatta o kadar yakiniz ki ISTA mi ISTAC mi
cok sik kanstinliyoruz ama bundan da memnuniyet duyuyoruz ¢inki
kuruldugundan beri hem gondl birligi hem akil birligi yaptik. Insallah hep
birlikte Turkiye" de tahkimin gelismesi igin kol kola mesai yapacagiz ve
bunun gizel sonuglanni da birlikte gérecegiz. O nedenle bu benzerlik
bize seving veriyor.

Bugin &zellik efik kurallar Gzerine yogunlasan uluslararasi bir konferans
icin buradayiz. Gelen konuklarmiza, 6zellikle de yurt disindan gelen
konuklara da ¢ok tesekkir ediyoruz.

Oncelikle bardagin dolu tarafindan baslamak istiyorum. Gegenlerde
hepimizin bildigi Queen Mary College'in bir arastirmasi gincellendi ve
yayinlandi. Buna gére nispeten igimiz rahat oldbilir ¢inki uygulamacilar
diyor ki biz tahkimi hala en iyi ¢ézim yolu olarak gériyoruz. Istatistikler
bunu gésteriyor. Bu gok énemli bir done. Yine bunun kadar dnemli bir done



uygulamacilar neden milletlerarasi tahkimi en énemli ve en uygun ¢ézim
yolu olarak gériyorlar diye incelendiginde en énde gelen sebeplerden
bir tanesi belki de en dnde gelen sebebi tahkimin nétr bir kurum olmasi
olarak ifade ediliyor. Peki tahkimin néfr olmasi ne demek? Bu, bizi
kendiliginden hakemin bagimsizigr ve tarafsizligi kavramina gétiriyor.
Hatta bu nétrlik kelimesi mahkemelerle kiyaslanarak ortaya ¢ikiyor.
Demek ki uygulamacilar bilhassa mahkemelerle kiyasladiginda diyorlar
ki milletlerarasi ticarette, milletlerle arasi tahkim bizim icin daha elverisli.
Uzmanlik, gabukluk vs. gibi konularin yani sira ve belki de bunlardan daha
dnemli olan husus ise milletler arasi tahkimin nét, bagimsiz, tarafsiz bir
¢ozum yolu olarak uygulamacilara sundugu avantajlardir. Bu ¢ok dnemli
bir husus. Bu bardagin dolu yani.

Madalyanin diger yani ve belki de daha da énemli olan husus ise bunun
surdirilebilir olmasi. Peki bu neden énemli? Cinki bir tahkim enstitisi
olarak veya bir hakem olarak sizin bu kurallan kag defa ihlal etme hakkiniz
vare Sadece bir defa. Bir tahkim enstitisi olarak veya bir hakem olarak
bu prensipleri bir kez dahi ihlal efseniz artik sizin icin muhtemelen ¢ok
ge¢ olacaktir. Biz uygulamacilar belki bugin de kendi kendimize elestiri
paylasacagiz ama bardagin dolu tarah hakikaten milletlerarasi tahkimi
bugine getiren en dnemli hususlardan bir tanesidir: notrlik, bagimsizlik,
farafsizlik konularinda bugiine kadar vygulamacilara verilen en dnemli
izlenim. Ama ikinci olarak bunun sirdirilebilir olmasi fevkalade énemli ve
son derece kirllgan. Dedigimiz gibi bu kredi sadece bir defa s6z konusu
ve ihlal edildiginde telafisi neredeyse imkansiz denilecek kadar zor.

Bu sebeple buginki toplant, etik kurallar, hem tahkimin kurallar agisindan
hem de bireysel olarak hakemler agisindan uygulomacilar agisindan son
derece Gnem tasiyor.

Istanbul Tahkim Merkezi, kuruldugundan beri, cok kisa bir sire olmasina
ragmen sizlerin de biytk bir destegiyle cok gizel mesafeler aldi. Hem
uygulama agisindan hem sozlesmelere tahkim sartini koymak agisindan
hem de gegenlerde kendi istatistiklerimize baktik 200" den fazla konferans,
egitim, seminer yapmisiz. Yani bu bir Gniversitenin faaliyet sayisindan ¢cok
daha fazla. istanbul Tahkim Merkezi dérdinct kitabimiz hazirlaniyor.
Yine Universitelerle kiyasladigimizda belki de bir Gniversiteden bile daha
fazla. Dolayisiyla sizlerin de destegiyle Istanbul Tahkim Merkezi, tahkimin
Turkiye" de yayginlasmasi ve benimsenmesi icin hem kamu sektérinde
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hem &zel sekiorde kullaniimasi icin elinden geleni yapiyor. Sadece Tirkiye
icin degil, bolgesel olarak Istanbul Tahkim Merkezi agisindan en azindan
bir farkindalik yaratimasi icin calisiyoruz. Bu konuda da kisa bir sire
olmasina ragmen bir hayli yol aldik.

Peki Istanbul Tahkim Merkezi efik kurallar meselesine nasil yaklasiyore
Fwela basindan beri Istanbul Tahkim Merkezi, ISTA" nin bu faaliyetini
destekliyor ve bayle bir calismanin son derece faydali olduguna inaniyor.
Bir baska husus da belki stbjektif olocak ama Sayin Mehmet Gin'in
de bahsettigi gibi Sayin Dog. Dr. Stheyla Balkar Bozkurt'un bu kurallar
hazirlarken emeginin gegmis olmasi, Galatasaray Universitesi’ nde bir
kirst hocasi olarak benim igin ayrica bir seving kaynagr. Kendisini de
tebrik ediyor ve verdigi emekler icin tesekkir ediyorum.

Istanbul Tahkim Merkezi etk konusunda ne yaptie Ewvela bizim her
tahkim kurumunda oldugu gibi efige iliskin 6zel hikmimiz var. Istanbul
Tahkim Merkezi Kurallar uyarinca her hakemin bagimsiz ve farafsiz
olmasi ve farafsizligini gérevi boyunca strdirmesi gerekiyor. Bunu fiilen
uygulayabilmek icin hakemlere goreve baslamadan énce Bagimsizlik ve
Tarafsizlik Bildirgesi veriyoruz. En kiicicik bir husus varsa beyan etmek
zorundalar ve hakemlik gérevine basladiklan anda meveut olmayan
ancak daha sonra ortaya ¢ikan bir husus olursa da zaman agisindan
musaitlik durumlarini da dikkate alarak ayni sekilde hemen beyan etmeleri
gerekiyor.

Peki bunu fillen nasil uyguluyoruzg Bunu uygulayabilmek icin bizce en
dnemli hususlardan bir tanesi tahkim kurumunun divanlari. Istanbul Tahkim
Merkezi'nde milli ve milletlerarasi divan olmak tzere iki ayr divanimiz
bulunuyor. Milletlerarasi Tahkim Divani’'nda sizlerin, uygulamacilarin, ok
yakindan tanidigi Jan Paulsson, Hamid Gharavi, Bernard Hanotiau gibi
dinyaca Unli ve dinyaca sayginligi kabul edilen hakemler bulunuyor
ve tabi bu isimlerin varligi efik prensiplerine milleflerarasi standartlarda
aklasmamiza imkan veriyor. Bu ¢ok &nemli. Bilhassa yabancilarin
Istanbul Tahkim Merkezi'yle ilgili algilan agisindan ¢ok énemli ¢inky
divanda bu kisileri gérdukleri zaman dogal olarak etik ile ilgili meseleler
de milleflerarasi standartlarda bir yaklasim oldugu hususunda kuwvetli ve
bence son derece etkin bir mesaj almis oluyorlar. Uygulamacilar agisindan
bunun son derece rahatlatici oldugunu disiniyorum.



Yine ayni sekilde milli divanimizda hepinizin yakindan tanidigi Prof.
Dr. Eider Yiimaz, Prof. Dr. Sabih Arkan, Dog¢. Dr. Cemile Gokyayla
gibi hem uygulamacisindan hem teori agisindan son derece kiymetli,
kuskusuz akademik yaklagimlar ile hepimizin saygisini kazanmis ve yine
kendilerinin kisilikleri itibariyle de hepimizin saygisini, sevgisini kazanmis
divan Gyelerimiz bulunuyor. Bunlar da yine ayni sekilde i¢ tahkimimizde
efik ile ilgili meselelerde dmegin bir hakemin reddi séz konusu oldugunda
veya gérevi yapmasina engel olan bir durum olup olmadigina iliskin bir
karar oldugunda Istanbul Tahkim Merkezi'nde gorev alacak kisiler.

Bugiin ¢ok degerli konusmalar olacak. Bu nihayetinde bir acilis konusmasi.
Dolayisiyla vaktinizi almak istemiyorum ama tekrar vurgulamak gerekirse
Istanbul Tahkim Dernegi'nin ézellikle etikle ilgili olarak bu calismasina
tesekkirlerimizi ifade etmek istiyoruz.

Tom dinyada oldugu gibi Tirkiye' de de soft law dedigimiz, baglayici
olmasa dahi uygulomada uygulandikga  benimsenen bu  kurallar
angorilebiliflik agisindan,  kaynak agisindan son  derece  énemlidir.
Dolayisiyla bu tir ¢alismalarn Tirk tahkim uygulamasina son derece
faydali olduguna inaniyorum.

Bu vesile ile tekrar nazik davetleri icin tesekkiirlerimi ifade ederek basarili
bir konferans gini olmasi dilegiyle saygilanmi sunuyorum.
Tesekkir ederim.

Prof. Dr. Ziya Akinci, Chairman of the Board of Directors of Istanbul
Arbitration Center (ISTAC):

Distinguished professors, dear colleagues, dear guests, ladies and
gentlemen. First of all, I would like to thank the President of the Istanbul
Arbitration Association Mr. Mehmet GUN and all of his colleagues for his
kind invitation and for this beautiful organization, and | wish o express
my sincere thanks fo all of our colleagues who confributed to this project.

We as ISTAC are very close fo the ISTA, even so close that we are offen
confused whether ISTAC or ISTA, but we are pleased with it, because we
have made cooperation since ifs foundation. | hope that we will all work
fogether for the development of the arbitration in Turkey, and we will see
the good results of it together. Therefore, this similarity gives us joy.
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We'll be focusing on feature ethical rules in this international conference. |
would like to thank our guests, especially our guests from abroad. Seeing
the glass half full, a recent study of Queen Mary College, which we
all know, has been updated and published. According fo this, we can
be relatively comfortable because the practitioners say that we still see
the arbifration as the best solution. Statistics show that. This is a very
important point. The international arbitration is the most important and
appropriafe solution, just because it's neutrality. This leads us to the
concept of selfindependence and impartiality of the arbitrator. In fact, the
word “neutrality” appears in comparison with the courts. This means that
when practitioners compare with the courts, they say that in international
frade, international arbitration is more conducive to us. Expertise, effort,
etc. In addition fo these issues, and perhaps even more important, the
advantages of international arbitration as a neutral, independent and
impartial solution fo the problem are the advantages it offers to the
practitioners. This is a very important issue. This is the full half of the glass.

The other side of the medal, and perhops even more important, is that
sustainable? As an arbitration institute or as an arbitrator, how many times
do you have the right fo violate these rules? Only once. If you violate these
principles once it will probably be too late for you. VWe practitioners will
perhaps share criticism on our own today, but the full side of the glass is
indeed one of the most important issues that bring infernational arbifration
fo this day: the most important impression ever given to the practitioners
on the issues of neutrality and independence. But secondly, it is exiremely
important fo be sustainable and extremely fragile. As we said, this loan
is only available once and it is almost impossible to compensate if it is
violated. For this reason, foday’s meeting is very important for both in
ferms of ethical rules and in terms of rules of arbitration as well as in terms
of individual arbitrators. Although it has been a very short time since its
foundation, The Istanbul Arbitration Center has taken great distances with
a great support from you. We have done more than 200 conferences,
frainings and seminars, both in terms of practice and in terms of putting an
arbitration clause on confracts and recently we have looked at our own
statistics. So this is much more than a university's number of organisations.
We are preparing our fourth book. Again, compared fo universities,
maybe even more than a university. Therefore with your support, ISTAC
is doing ifs best to be used both in the public secfor and in the private
sector for the expansion and adoption of the arbitration in Turkey. We



are working not only in Turkey, but also in the region fo create af least an
awareness on ISTAC. Even though it was a short time, we have come a
long way in this matter.

So how does ISTAC approach ethical rules? First of all, the ISTAC supports
this activity and believes that such a work is extremely beneficial. Another
issue may be subjective, but as Mr. Mehmet Gin mentioned, Mr. Assoc.
Dr. Stheyla Balkar Bozkurt Bozkurt had a past in preparing these rules
is also a source of joy for me as a professor at Galatasaray University. |
congratulate her and thank her for the efforts.

What did Istanbul Arbitration Center do about ethicse First of all, as
every arbitration institution, we have a special provision on ethics. In
accordance with the Istanbul Arbitration Center rules, each arbitrator
must be independent and impartial and maintain his or her impartiality
throughout his or her term of office. In order to implement this in effect,
we give the declaration of independence and impartiality before the
arbitrators begin their duties. If there is a slightest issue, they have to
declare it and if there is an issue that does not exist at the time of the
arbitration, but arises later, they have to declare it immediately, taking info
account their availability in terms of time.

So how do we actually do that? In order fo apply this, one of the most
important issues in our opinion is the courts of the arbitration institution.
We have two separate boards at the Istanbul Arbitration Center, namely
the national and international boards of arbitration. In the International
Board of Arbitration, the practitioners, are very familiar: Jan Paulsson,
Hamid Gharavi, Bernard Hanotiau, as well as the worldfamous and
world-respected arbitrators, and the existence of these names allows us fo
approach ethical principles atinfernational standards. This is very important.
In particular, it is very important for foreigners to have an understanding of
Istanbul Arbitration Center because when they see these individuals at the
court, they naturally have received a strong and influential message that
ethical issues are also an approach to international standards. | think this
is very comforting for practitioners.

Similarly, the National Board is familiar to all of us, like Prof. Dr. Ejder
Yilmaz, Prof. Dr. Sabih Arkan, Assoc. Dr. Cemile Gokyaya, we have
board members who are extremely valuable both in terms of theory and
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in ferms of practice, who have earned all of us respect for their academic
approaches and who have also gained all of us respect for their own
personalities and love. In the same way, they will also serve in the Istanbul
Arbitration Centre when there is a decision on ethics related issues such
as rejection of an arbitrator, or if there is a decision that prevents him from
performing his duties.

There will be very valuable speeches today. Therefore, | do not want fo
fake your time, but again, we would like to express our thanks fo Istanbul
Arbitration Association for its work on ethics.

As in all over the world, these rules adopted in Turkey, which we call
soft law, even if they are not binding, are extremely important in terms of
predictability in terms of resources. Therefore, | believe that such studies
are extremely beneficial to Turkish arbitration practice.

| would like to express my thanks for the nice invitation again and wish o
have a successful conference day.

Thank you.
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Ozan Diren, Tirk Girisim ve ls Diinyasi Konfederasyonu (TURKONFED),
Yénetim Kurulu Baskan Yardimaisi:

1574 Hoken Etk Kuralo, Tohkin
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Herkese merhabalar,

Ben anonstan da anlasilacagr Uzere bir hukukgu degilim, o yizden
simdiden yanlis kelimeler kullanirsam kusura bakmayin. Elimden geldigince
sizin jargonunuza uymaya ¢alisacagim.

Tabii is dinyasl tarafinda avukat, hukuk, mahkeme gibi seyler duyuldugunda
bayagr bir korku saryor bizi, cok fazla o alana girmek istemiyoruz ama is
dinyasi olarak gegmise déndigimizde ozellikle danismanlik gibi biraz
daha énleyici tarafiyla tanistik hukukun. Bu bizi biraz daha yakloghirdi
saniyorum. Tahkim, her 1irli anlasmazliklarin cabuk ¢6ziming saglomasi
sebebiyle bence hukuk ve is dinyasi arasindaki sempatiyi biraz daha
arthrdi, sanki bizi biraz daha birbirimize yaklastinyor gibi.

Mehmet Bey konusurken adindan bahsedince sabah kendisiyle tanishgimi
fark ettim, Mark Appel, kendisine cok tesekkir ediyorum bu sabah ben
konusmaya hazirlaniken biraz stresliydim, beni rahatlati. Onun da
buradan altini ¢cizmek isterim ayni zamanda kendisi tahkimin STK'lar
ile ilgili alaninda bir konusma yopacak saniyorum, onu da heyecanla
bekliyorum.

Etik kodundan, STK'sina yapilanan bir tahkim endistrisi tabii ki gok
dnemli ¢inki birgok endistri aslinda énce ortaya ¢ikiyor bircok alanda,
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daha sonra bunlar olusmaya ¢alisirken de  birgok kazalar yapip
kendini iyi fanifamiyor. Bugin &zellikle Mehmet Bey'in konusmasindan
anladigim kadaryla gok hazirlikli baslayan ¢ok iyi baslayan bir tahkim
endustrimiz var. Dolayisiyla bundan da mutluluk duydum. Ayrica Mehmet
Bey, TURKONFED'in de baskan yardimeisi, TURKONFED ile birlikte
is dinyasinda fanitma konusunda olduk¢a ¢alismalari var. Orada da
kendisiyle goristigum, ¢alishgim kadanyla da iginde bulundugu tim
islerde aslinda gergekten mikemmeliyefci bir yaklasimi var. Bugin kendisi
de, eminim yonetimdeki diger arkadaslanmiz da, emegi gegen herkes
de bu mikemmeliyetci yaklasimi gosterdigi icin bugin bu nokiaya geldi.
Kendisine tesekkir ediyorum beni buraya davet effigi icin, sag olsun
sizlerle tanisma firsatimiz oldu.

Bir milyar dolarlik bir tasarruf saglayacagimizi duyunca aslinda ¢ok ciddi,
buyk bir endistri oldugunu da fark etmis oldum. ISTA'ya da bu endistriyi
Turkiye'de yophg@r calismalarla Istanbul’u bir tahkim yeri haline getirerek
bu endustriyi tlkemize kazandirmaya ¢alish@r icin ¢ok tesekkir etmek
istiyorum. Bu arada baskanimizla ilgili mesaji da baslamadan ileteyim,
TURKONFED'in de ayni zamanda bugin Hatay'da bir konferansi var,
kendisi bugin orada bulunmak zorunda oldugu icin baskan yardimcisi
olarak benden rica efti. Bugin sizlere ben fikiflerimizi anlatmaya
calisacagim.

Oncelikle TURKONFED'den bahsetmek gerekirse, 90'l yillarda TUSIAD
onderliginde Torkiye'nin cesitli bolgelerinde bir SIAD hareketi baslad. s
insanlarinin bir araya gelip sesini duyurma ¢alismalarydi aslinda bunlar.
1994'ten 2004'e kadar bu hareket bir platforma dénisti ve platform
olarak faaliyetlerini surdirdi ve 2004 yilinda da Turk Girisim ve Is Dinyasi
Konfederasyonu adi altinda konfederasyonlasarak buginki halini aldi.
TURKONFED binyesinde yirmi alti bélgesel G¢ tane de sekicrel olmak
Uzere toplam yirmi dokuz tane federasyon var. ISTA da Sekiérel Dernekler
Federasyonu iizerinden bizim Gyemiz. Bu federasyonlarin alinda da 244
fane demegimiz, 25.000 is insanimiz, 40.000 sirketimiz temsil ediliyor.
Butin bunlar tabi cok etkileyici sayilar Turkiye'nin dlgekleri igerisinde.
Ancak daha etkileyici olan da 41 kadin demegi ayni zamanda bizim
federasyonlanmiza tye ve bu anlamda da Turkiye'nin en biyik, kadin
gucini en fozla arkasina almis organizasyonlardan da bir tanesi.



TURKONFED'in faaliyetlerini baskanimizin - yénetime  geldikten sonra
acgikladigr 5k vizyonu cercevesinde fakip ediyoruz, bunlardan  birisi
kurumsallasma.  Sirketlerde kurumsal yonetim ilkeleri ve liyakat esas
alan yaklasimin etkin kilinmasi, Tirkiye'nin rekabet gicinin artmasi
agisindan oldukga énemli oldugunu distntyoruz. O yizden bu birinci K.
Kuresellesme, kiresel rekabet gicinin arttinlmasi ve ézellikle tahkimin de
burada énemli bir rol olacak, tahkim zaten bu konuda énimizden gidiyor.
Kapsayicilik, tim yonetim kurulumuz gonilli, bagimsiz ve Turkiye'yi temsil
eden mozaigi etkin bir sekilde aslinda iginde bulunduruyor. Kobiler bizim
asil ruhumuz, Turkiye'de biliyorsunuz ekonominin énemli bir kismi kobiler
Uzerinden yuriyor. Dolayisiyla bu rol kapsaminda da “énce kiigigi dusin”
en onemli sdylemlerimizden bir tanesi. Ve bu dort seyi de kesen kadin,
yonetimimizde de kadin orani %100 oraninda artti. Her alanda kadinin
daha etkin olmasi Uzerine de galismalanmizi devam eftiriyoruz.

Bilindigi izere TURKONFED bolgesel ve sektérel kalkinma hedefleri
gelistirerek uluslararasi entegrasyona ve rekabet gicinin artmasina
katkida bulunmayi amagliyor. Bu dogrultuda hedefimize ulasabilmek adina
en oncelikli amaclarimizdan biri ekonomik istikrarin korunarak aktérlerin
islerini bans ortaminda strdirmelerinin saglanmasidir. Zira ekonomik
istikrarin soglandigi dénemlerde ihtilaflar en alt dizeyde seyrederken,
istikrarsizigin artmasiyla birlikte sorunlar da gin yizine ¢ikmaktadir.
Bu doénemlerde gergeklestirilen dizenlemelerin, uyusmazliklarin sayisini
azaltmaya yénelik kurgulanmasi ve ekonomik istikrara katki saglamasi
oldukga onemlidi. Her bir dizenlemeden &nce getirilen kurallarin
uyusmazlik sayisini artinp artirmayacagina da ézellikle dikkat edilmelidir.
Bu konuda da farkli bakis acilarinin, degisik taraflarn, bu dizenlemeler
yapilicken ¢atisma dizeyini azalimak icin dahil edilmesi oldukga dnemli
olacakhi. Ne var ki ficaret hayatinda farkli menfaatler ve yaklasimlar
oldugu middetce anlosmazliklar do her zaman olacaktir fakat ortaya
ctkan uyusmazliklanin, uzlasma, arabuluculuk ve tahkim ile cok daha kisa
sirede  ¢ozilmesi daha ehvendir.. Bu dogrultuda ISTA'nin faaliyetlerini
memnuniyetle karsiliyor ve [TOTAM'in da faaliyetlerini hizlandirarak devam
etmesini diliyor, Istanbul’'un énemine ve yarathigi degerlere uygun olarak
degisik konularda uzmanlasmis merkezlerin ortaya ¢cikmasini diliyoruz.

Bu konuda énemli isler basaracagina emin oldugumuz Glkemizin degerli
tahkim akiorlerini bir arada toplayan Istanbul Tahkim Demegi'ni ve
calismalarini, ortaya koyduklarn cabayr takdirle karsiliyoruz. Biraz énce
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de bahsettigim gibi TURKONFED'in is dinyasini bu konuya alistirmasi
anlaminda aslinda teorik olarak dinlediginizde kulaga ¢ok iyi gelmekle
beraber bu tir hizmetler aslinda kullanildikga ¢ok daha fazla kullanilir
hale geliyor. Biz de TURKONFED olarak is dinyasini tahkime alishrmaya,
cozimleri burada aramalarnni saglamak igin Mehmet Bey ile birlikte
calismalanmiza devam ediyoruz.

Cogunlugu devlet mahkemelerine akarak Glkemiz adalet sitemini felc
eden uyusmazliklarin ¢ogunlugunun tahkime gitmesi saglanmasi bazi
Ulkelerin yoptigr gibi tahkim ve diger uyusmozlik ¢ézim yoéntemlerinin
maddi olarak da desteklenmesi gerektigine inaniyoruz. Tabii biz kobileri
de ¢ok temsil ettigimiz icin tahkimin zaman zaman pahali gelebilmesi
durumlarinin da bir an énce aslinda belki devlet destekli, belki farkl,
desteklerle saglanmasi durumunda tahkimin cok daha hizli ¢ézim Greten
ve ekonominin ana aktdrlerinden biri olan kobilerin de bu sistemden cok
doha fazla yararlanabilmesini saglayabiliriz diye disiniyoruz.

Bilindigi tzere Ulkemiz yargisi agir yuk altinda faaliyetlerini sirdirmekte
olup bu nedenle olusan aksamalar herkesin malumudur.  Uzmanlik
gerektiren alanlarda ortaya ¢ikan uyusmazliklarin da devlet yargisina
feslim edilmesi bu yogunlugu icinden ¢ikilmaz bir duruma sokmaktadir. Isin
gerceqi, ticaret hayatindaki iliskiler ve ortaya ¢ikabilecek uyusmazliklar
karmasik niteliktedir. Uyusmazliklanin ¢6zimi de yine sektérde uzmanlik
gerektirmektedir. Uzmanlik gerektiren uyusmazliklarin devlet yargisina
intikal etmesiyle hakimler bilmedikleri her konuda dosyay! bilirkisiye tevdi
ederek konuyu kavramaya ¢alismakiadir. Bu da hem maliyet hem sire
acisindan ek kilfetlere neden olmaktadir. Halbuki tahkim yargilamasinda
taraflar belirledikleri ve alaninda uzman kisilerle bir sonucun ortaya
konmasini saglayabilecektir. Bu tur uyusmazliklarin tahkime yonlendirilerek
hizli ve etkin bir sekilde ele alinmasi mimkindir. Bu durumda devlet
yargisi bir nebze de olsa nefes alacakhi. Ama aslinda is dinyasi goziyle
bakhginizda tahkim bir alternatiften ziyade bir ana yol olmak zorundadir
ki hizli degisen dinyada sirketler uyusmazliklar Uzerine degil de daha
cok cozimler izerine, hizli hareket etme iizerine ve alternatifler izerine
odaklanabilsin.

Tahkim yargilamasinin  ticaret hayatina  getirdigi en biyuk destek,
anlasmazliklarin ficaret hayatinin olagan akisini bozmayacak sekilde
etkili ve sessizce ¢cdzme imkani saglamasidir. Taraflar beraber sectikleri



hakemlerle birlikte, kamuoyundan uzak bir sekilde uyusmazliklan
cdzebilecek ve iliskilerini kuvvetlendirerek devam etme imkani bulacaktr,
Bu itibarla devlet yargisi dogasi geregi uyusmazliklar ¢atisma temelinde
cozmeye calisirken, tahkim yargilamasi uyusmazliklarin temeline inerek
bu konuyu ¢atisma kiltirinden uzak bir sekilde ele almaktadir. Bu durum
toplumun ihtiyaci olan uzlasma kiltirine de destek olmaktadir. Bu cok
dnemli, ozellikle iginde yasadigimiz gelisen dinyada. Is dinyasi olarak
uyusmazliklarin yikic degil yapici bir yaklagimla ele alinmasini istiyoruz,
bu dogrultuda tahkimin yayginlasmasi hem ekonomimize hem de ticaret
kilturine ok énemli katkilar saglayacagini dusinmekteyiz.

Bu yolda tlkemize ve is dinyasina énemli bir katki saglamak izere yola
ctkmis olan tahkim hukukgularini, uygulamacilanini ve hepsini bir ¢af
altinda birlestiren ISTA'y1 kutluyor, ¢alismalannda basarilar diliyorum.

Ozan Diren, Turkish Enterprise and Business Confederation
(TURKONFED), Vice Chairman of The Board:

Hello everyone,

I'm not a lawyer, as it was announced, so please forgive me if i use the
wrong words in terminology in advance. I'll try to follow your jargon as
best | can.

As a businesspeople; lawyer, law, court are fearful words. So we don't
want to get info that area too much, but when we went back fo the past as
businesspeople, we met a more preventive aspect of the law, especially
as consulting. | think that brought us closer. | think it has increased the
sympathy between the legal sector and the business world, as if it were
bringing us closer o each other.

When Mr. Giin mentioned his name, | realised that | met him in the
morning, Mark Appel, | thank him very much that he encouraged me
before my speech. | would also like to underline that he is also going to
make a speech about the NGOs in the field of the arbitration, and | am
very excited to listen him.

From ethical code to NGOs, the industry of arbitration is very important.
You know, things appear and when we try to regulate them we make
mistakes, accidents. As | understand from Mr. Mehmet's speech today,
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we have a very well-prepared arbitration industry that begins. Hence, that
I'm too glad. In addition, Mr Gin, also a vice president of TURKONFED,
He has a really perfectionist approach in all the work he's involved in,
as far as I'm dealing with himToday, | am sure that our other friends in
the administration, and everyone who has confributed fo this perfectionist
approach has come to this point. Thank you for inviting me here, thank
you, we had the opportunity fo meet you.

We heard that we would save 1 billion dollar we just realised this is
big industry. | would like to thank fo ISTA for making Istanbul o Seat of
Arbitration and trying to bring this industry to our country. In the meantime,
let me convey the message about our president before we start,he
asked me as the vice president because he had to be there today but
TURKONFED also has a conference in Hatay today,.So he asked me to
come here on behalf of TURKONFED.

Today, | will try to explain our ideas. TURKONFED under the leadership of
TUSIAD in 90's there was a SIAD movement, we call it like you know the
associations of business people (SIAD in Turkish]. From 1994 until 2004
and it has organized as a platform it became a confederation under
the name of the Turkish Enferprise and Business Confederation in 2004.
There are twenty-nine Federations within TURKONFED, including twenty-
six regional three secfors. We are also a member of the ISTA Federation
of Industrial Associations. Under these federations, 244 associations,
25,000 business people, 40,000 businesses are represented. All of these
are very impressive numbers, of course, within Turkey's scales, but more
impressive 41 women's associations are also members of our federation,
and in this sense, we are one of the Turkey's biggest and most powerful
women's organizations.

We are actually following TURKONFED's activities within the framework
of the 5K (In Turkish) Vision announced by the President after coming fo
management, one of which is institutionalization. We believe that it is
very important to make the approach based on corporate governance
principles and merit effective and fo increase the competitiveness of
Turkey. So this is the first K. Second K is globalization, increasing global
competitiveness, and especially arbitration will play an important role in
this issue, the arbitration is already ahead of us. The third K'is inclusiveness
are board of executives and represents different parties in Turkey.The



fourth K is SMEs.You know in Turkey, a significant part of the economy is
walking through SMEs. Therefore, this role is one of the most important
words of “Think First”. And the firth K is the women who cut all four things,
she increased by 100% in our representation management. We continue
our sfudies on the fact that women are more active in every field.

As is known, TURKONFED aims to confribute to infernational infegration
and increase competitiveness by developing regional and Secforal
Development Goals. In order to achieve our goal, one of our primary
goals is to maintain economic sfability and ensure that acfors continue
their work in a peaceful environment. Because, in the period of economic
stability, the disputes are at the lowest level, and with the increase of
instability, the problems are at the highest level. It is very important that
the regulations made during these periods are designed to reduce the
number of disputes and confribute to economic sfability. Special attention
should be paid fo whether the rules infroduced before each regulation will
increase the number of disputes. In this regard, it will be very important to
include different perspectives in order to reduce the level of conflict in the
course of these regulations. However, as long as there are different inferests
and approaches in the commercial life, there will always be disputes, but
the sefflement of the disputes with mediation, mediation and arbitration
is more appropriate, of course, in a much shorter time. In this respect,
we welcome the activities of ISTA and wish that [TOTAM will continue
fo accelerate its activities, and we wish that centers that specialize in
different topics will emerge in accordance with the importance of Istanbul
and the values it has created.

We appreciate the Istanbul Arbitration Association and its efforts, which
gather valuable arbifration actors for a fork of our country, which we
are sure will accomplish important works in this regard. As | mentioned
just before, TRKONFED's practice of the business world in this regard
actually sounds very good when you listen to it theoretically, but this kind
of services are becoming more and more used as they are actually used.
We, as TURKONFED, continue to work fogether with Mehmet Bey to seek
solutions here.

We believe that arbitration and other dispute resolution methods, as some
countries do, should be supported financially. Of course, we also represent
SMEs because they may come expensive from time fo time in the case of
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the fact that the state-supported, perhaps in the event of different support
provided in the case of the arbitration, which produces much faster and
one of the main actors of the economy, we think that we can make SMEs
can be benefit much more from this sysfem.

As is known, our country’s judiciary continues its activities under heavy
burden and therefore the disruptions are known by everyone. The delivery
of disputes in areas requiring expertise fo the sfate judiciary puts this
infensity info an impasse. The fruth is, the relationships in frade life and
the disputes that may arise are complex. The solution of disagreements
also requires expertise in the sector. The judges are trying to understand
the matter by depositing the file to the expert on everything they do not
know. This leads to additional burdens both in terms of cost and duration.
However, the parties in the arbitration proceedings will be able to make
a conclusion with the persons who are experts in the field determined by
them. Such disputes can be dealt with quickly and effectively by referring
fo arbitration. In this case, the state judiciary will breathe at least a little
bit. But in fact, in business, arbitration has to be a main way rather than
an alternative, so that companies can focus on solutions rather than on
disputes, rather than on quick action and alternatives.

Arbitration  basically provides the opportunity fo resolve disputes
effectively and quietly in a way that does not disturb the normal flow of the
commercial life. The parties shall be entitled, together with the arbitrators
of their choice, to resolve disputes in a way that is free from public opinion
and fo continue their relations by strengthening them. In this respect, sfate
jurisdiction is frying fo resolve disputes on the basis of conflict by its nature,
and arbifration proceedings take this issue away from conflict culture by
faking the basis of disputes. This also supports the culture of reconciliation
that society needs. This is very important, especially in the developing
world in which we live. As a business world, we want conflicts to be
dealt with in a constructive approach, not destructive, and we think that
the expansion of the arbitration in this direction will contribute to both our
economy and the culture of trade. We believe that it will contribute very
important to trade culture.

In this way, | congratulate the arbitration lawyers, implementers and ISTA
who set out to make an important contribution fo our country and the
business world and wish them success in their work.
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Diinya’da Tahkim Merkezlerinin Gelisimi ve STK'larin Roli

Dinyada tahkim merkezi kurma ¢abalan nasil sonuglandi2 Dinyadan
basarli dmekler neler yaptilarg Tahkim  merkezlerinin - kurulmasi ve
gelisiminde STK'larin roli ve énemi, STK'lar dunyanin gesitli yerlerindeki
tahkim merkezlerine nasil destek verdi, veriyore STK'lar ve tahkim
merkezleri isbirliklerinin basarili olmasinin sirlari nelere
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Development of Arbitration Centers in the World and the Role of NGOs

How did the efforts to establish an arbitration centre in the world have
resulled® What have the successful examples done? The role and
importance of NGOs in the esfablishment and development of arbifration
centers, How do NGOs support arbitration centers around the world?@
What are the key fo successful cooperation between NGOs and
arbitration centrese
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«  Moderafor: Av. Arb. Bennar Aydogdu, BennArb, Lawyer/Arbitrator/
Mediator

+ Presentation: Ellioft Geisinger, President of the Swiss Arbitration
Association [ASA),

« Presentation: Dr. Pafricia Shaughnessy, Vice President, Stockholm
Chamber of Commerce Arbitration Center (SCC)

«  Presentation: Mark Appel, ArbDB Chambers, Arbitrafor

Av. Arb. Bennar Aydogdu, BennArb, Avukat/Hakem/Arabulucu:

Saygideger hocalanm, sayin meslekiaslanm, degerli katlimeilar; hepiniz
hosgeldiniz. Istanbul Tahkim Dernegi'nin Yonetim Kurulu Uyesi olarak, bu
dnemli olusumun bir parcasi olmaktan gurur duydugumu bilmenizi isterim.

Bu demegin olusumu fikii ile orfaya ¢ikhdi icin ve cok biyik ¢abalar
sarfettigi icin, ézellikle Dermnek Baskanimiz Mehmet Giin'e cok tesekkir
etmek istiyorum, sayenizde bugin buradayiz, ¢ok sagolun, emekleriniz
tartisiimaz.

Bu konferansin hazirlanmasina ¢ok buyik emekler var. Yine, Sayin Mehmet
Gin, Genel Sekreterimiz Emre Tamer ve ISTA Kurullarinda calisan tim
saygideger calisma arkadaslarma ¢ok tesekkir ediyorum. Bu kadar
emek sonrasinda, bu kadar gizel bir toplulugu burada gérmek de; bizim
icin cok sevindirici. O nedenle, tekrar tesekkirler ve hosgeldiniz. Tum
konusmacilanmiza da; davetimizi kabul eftikleri icin tesekkir ediyorum.

Bu panelimizin konusu; dinyada tahkim merkezlerinin gelisimi ve STK'larin
rolu. Bu kapsamda; konusmacilarimiz; dinyadaki basarili émekler neler,
neler yaptilar, tahkim merkezlerinin kurulmasi ve gelisiminde STK'larin
roli ve dnemi nedir, STK'lar ve Tahkim merkezlerinin isbirliklerinin basarili
olmasinin sirlar nelerdir ve bu kopsamda karsilagilan zorluklar nelerdir
konularini ele alacaklar.

Panelimizde yer alan konusmacilar; bu konuda dinyada basarili rnekler
olarak gésterilen kurumlarda engin tecribelere sahip. O nedenle, her
biri: konumuzu farkli acidan ele alarak, tecriibe ve énerilerini bizlerle
paylasacaklar.

Konusmacilanmizi kisaca tanitip, deginecekleri konu basliklarini sizlere
aktaracagim:



Konusmacilanmiz sunumlanini Ingilizce yapacadi igin, bu asamadan
itibaren, ben de Ingilizce devam etmek istiyorum:

Size kisaca konusmacilarimizi takdim edecegim; ilk panelistimiz Elliott
Ceisinger. Kendisi, Schellenberg Wittmer'in Uluslararasi Tahkim Baskanidir.
Bu alanda 25 yillik bir deneyime sahiptir. Kendisi, su anda Isvigre Tahkim
Birligi Baskani'dir. Egitim topluluguna ve avukatlarnin profesyonel egitimine
yakin baglar bulunmaktadir. Ayni zamanda, ¢ok hevesli ve cok yetenekli
bir gitaristtir.

Bir sonraki panelistimiz ise Patricia Shaughnessy. Kendisi, Stockholm
Ticaret Odasi Tahkim Merkezi Baskan Yardimcisidir ve Tahran Yerel
Tahkim Merkezi'nde de yonetim kurulu Uyesidir. Ayni zamanda Stockholm
Universitesi Hukuk Departmaninda égretim Gyesidir. Tahkim ve arabuluculuk
konusunda sayisiz proje ¢alismalarn vardir ve adli egitim de dahil olmak
Uzere bircok Ulkede birgok organizasyon igin tahkim merkezleri kurma
konusunda calismistr.

Sonuncu, fakat bir o kadar da énemli: Mark Appel. Mark, DB Chambers
londra, Dubai, Kuala lumpur'da hem arabulucu hem de hakem olarak
faaliyet gostermektedi. DB Chambers'a kafilmadan énce, Amerikan
Tahkim Demegi ve uluslararasi balimi ve Uluslararasi Uyusmazlik Cézimi
Merkezi'nde (ICDR) yonetici ve Ust dizey yonefici olarak ¢alismigtr.
ICDR binyesinde 40 yila yakin faaliyet gostermistir. - Arabuluculuk ve
tahkim calismalaninin yani sira, Orta Dogu, Dogu Afrika, Asya ve Orta
Avrupa'daki tahkim kurumlarinda géris ve yardimda bulunmaya devam
etmektedir.

Panelistlerimiz  bugin neler hakkinda  konusacak, kisaca paylasmak
istiyorum;

Ik panelistimiz Elliott Geisinger: Sivil Toplum Kuruluslannin (STK) dinya
capinda Tahkim merkezi gelismesi ve karsi karsiya kaldiklar ozel
zorluklardan bahsedecektin. Daha sonra Patricia, disince kurumlar,
yenilikgiler ve kurallar etkileyenler olarak hakem kurumlarinin rold hakkinda
bir sunum yapacak. Mark, hakem kurumlarnin usule iliskin kilavuzlar
olarak roli ve en iyi uygulamalari ve neden ve nasil kurallarin yapildigini
tesvik eden bir sunum yapacak.
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Atty. Arb. Bennar Aydogdu, BennArb, Lowyer/ Arbitrator/Mediator:

Distunguised professors, dear colleagues, dear participants, welcome to
all of you. As a member of the Board of Directors of the Istanbul Arbitration
Association (ISTA), | want you to know that | am proud to be a part of this
important formation.

| would like to thank Mr. Mehmet GUN, the President of the Association,
especially for the idea of the formation of this association and for making
great efforts, thanks to you, we are here today, thank you very much, your
efforts are undisputed.

They have great efforts to prepare this conference. Again, | would like to
thank Mr. Mehmet Gun, our Secretary General, Emre TAMER and all my
esteemed colleagues working on the ISTA boards. After all these efforts,
it is very pleasing for us to see such a beautiful community here. So,
thanks again and welcome. | would like to thank all of our speakers for
accepting our invitation.

The subject of this panel is the development of arbitration centers around
the world and the role of NGOs. In this context, our speakers will discuss
what are the successful examples in the world, what they did, what is the
role and importance of NGOs in the establishment and development of
arbitration centers, What Are The Secrets of the successful cooperation of
NGOs and arbitration centers and what are the difficulties encountered
in this context.

The speakers in our panel have extensive experience in institutions shown
as successful examples in the world. Therefore, each of them will share
their experiences and suggestions with us by taking our position in different
ways.

let me briefly introduce our speakers o you; our first panelist Elliott
Ceisinger: He is the head of International Arbitration Pracfice at
Schellenberg Wittmer Switzerland. He has 25 years of practice in the
field. He is currently the president of Swiss Arbitration Association, also for
another year. He has close ties to teaching community and professional
fraining of lawyers. Elliot, he is indeed very enthusiastic, if not very talented
a bass guitar player.



Our next panelist is Pafricia Shaughnessy. She is the vice chair of the
Board of the Arbitration Insfitute of the Stockholm Chamber of Commerce
and also board member of the Tahran Regional Arbitration Center. She
is also a professor at Stockholm University Department of Llaw. She has
designed and led numerous projects for developing arbitration and
mediation, including judicial education and arbitral institute capacity
building in many countries for a number of organizations.

And last but not least Mark Appel: Mark is an arbitrator and mediator
with our DB Chambers London, Dubai, Kuala Lumpur, and prior to joining
our DB Chambers, Mark was an executive and senior executive with
the American Arbitration Association and its international division, the
Infernational Center for Dispute Resolution(ICDR) , for almost 40 years. In
addition fo his service as an arbitrator and mediator, Mark continues fo
provide advice and assistance fo arbitral institutions in the Middle East,
East Africa, Asia and Central Europe.

let me also briefly share with you what our panelists will to be speaking
about today: Our first panelist Elliott will be speaking about the role of
NGO's in a development of arbitration centers worldwide and specific
challenges facing creators of arbitration centers. Patricia will then be
giving a presentation on the role of arbitral institutions as thought leaders,
innovators, and policy influencers. Mark will be giving a presentation on
the role of arbitral instfitutions as procedural guides and fostering best
practices and why's and how's of rule making.

Elliott Geisinger, isvicre Tahkim Birligi (ASA), Baskan:

Gunaydin, éncelikle boslamadan énce, sizlerle konusma firsatini bana
verdiginiz icin organizatorlere, seckin profesérlere, meslekiaslarimiza,
dgrencilere tesekkir etmek istiyorum. Istanbul'da bulunmak benim igin her
zaman c¢ok biyik bir keyif ve bugin de bir istisna degil. Bennar Hanim,
sunumunda; benim ¢ok hevesli ve hatta yetenekli bir gitarist oldugumu
soyledi. Bu, aslinda bugin konusacaklanmla ilgili kisa bir giris niteliginde.
Avukatlik meslegi, dzellikle tahkim ve tahkim merkezlerinin gelisimi; aslinda
bir muzik enstrimani ¢almaya benzetilebilir. Birkag gerekli unsurdan
olusmaktadir; teknik bilginiz olmasi, 6megin nota okumayr bilmeniz
kesinlikle bir gitarist icin arti, melodiyi anlamaniz da ayni sekilde bir arti
sayllabilir. Teknik kisim bir yana; émek aldiginiz biri olmali, kendinizi

66



67

benzeftiginiz, dzendiginiz, sizi ileri gotirecek ve insanlarn yetenek
dedigi kisisel bir dokunusa ihtiyaciniz var ki garip bir sekilde bende bu
ozellik yok.  Ancak, her seyden &te, keyif almaniz gerekiyor. Yapmay
sevmediginiz bir seyde basarli olamazsiniz ki, ben bitin bu unsurlara
konusmamda tekrar deginecegim.

Sunumumun ilk kisminda; sunumum alsinda bu panele bir giris niteliginde,
cinki Patricia ve Mark; farkli acilardan daha belirfli konulardan ve
faraflardan  bakacaklar. Bennar'in da  séyledigi  gibi; sivil toplum
kuruluslarinin dinya gapinda Tahkim Merkezlerinin gelisimindeki rolinden
bahsedecegim ve daha sonra, bazi belli zorluklardan bahsedecegim.

Hangi STK'lare Cinku STK dedigimizde ¢ok farkli anlamlar ¢ikabiliyor.
Benim anlatacagim STK'lar, tahkim kurallan koymayan tahkim kurumlar
olacak. ISTAC, ICC, LCIA gibi hakem kuruluslarini ben anlatmayacagim.
Bunlar baskalar tarafindan anlatilacak, saninm ézellikle Patricia bu konuya
deginecektir. Ben, ISTA gibi kurumlardan, lsvicre Tahkim Dernegi ya da
ASA gibi kurumlardan bahsedecegim; ASA, lsve¢ Tahkim Demegi'nden
ayirt etmeye yardimer olan Fransizea kisaltmasini da kullanabiliriz ¢inki
insanlar Isvicre ve lsve¢'i ayirt etmekte zorluk cekiyorlar. Bu karistirma ayni
sekilde bizim tahkim dunyamiza da yansimakia.

Baskalanyla hi¢ kanistinlmayan Kurulise Uluslararasi Ticari Tahkim Kurulu'dur.
(ICCA) Aslinda, tahkim kurumlarinin dinya ¢apinda tahkim merkezleri
olusturmasinda bir problem bulunmamaktadir. Bu konuda herhangi bir
hata yok, tam tersine iki agi s6z konusu; hakem demekleri, Isvicre Tahkim
Demegi ve ISTA gibi bilimsel derneklerin hakem kurumlarindan  farkli
rolleri, gucli yanlarn bulunmaktadir. Bu panelde daha ¢ok duyacaginizi
tahmin etigim hususlardan biri, dogru ya da yanls olarak daha tarafsiz
olarak algilanabilmekteler, bunun sebebi nedir pekie Bunun sebebi; Bir
kurum kendi kurallarini dizenlediginde, yalnizca tahkimi tesvik etmek icin
bunu yapmiyor. Insanlari yalnizca tahkimle ilgili sif kendi kurallarini degil,
genel anlamda tahkimi de 6gretiyor ancak dogru veya yanlis bir sekilde
ya kendini taniyor ya da bir Urinini pazarliyor gibi de algilandbilir
Ticari bir amag varmis gibi de algilanabilir, ancak ISTA ve ASA gibi tahkim
kurumlarinda, kurum degil, derneklerinde, asla bayle bir durum s6z konusu
degil. Isvigre Tahkim Dernegi'nin en biyik projelerinden birisi olan “ool
box”, Birlesmis Milleflerde UNCITRAL binyesinde de bu kabul ve destek
gordu ve kisisel olarak bana sdylenen de bir kurumla, tam olarak size



verdigim sebeplerden dolayi bunun yapilamayacak oldugudur. Bu aslinda
algyla alakali ve yanlis anlasiimasin, fabii ki tahkim kurumlarini da
kétilemiyorum, tam tersi sadece algiyla alakali, bilimsel tarafsizlik algisi.
Bu tahkim kuruluslarinin ya da STK'larin roline bakacak olursak; birincisi;
yayim ve konferans araciligiyla bilginin derlenmesi ve sonra da yayilmasi
s6z konusudur. Isvigre Tahkim Demegi, ISTA, lsve¢ Tahkim Dernegi ve
ICA gibi derneklerin temel amacinin bu oldugunu séyleyebilirim. Amaglari
budur.  Tabii ki, burada bir tekel s6z konusu degildir. ICC, LCIA, ISTAC,
Singapur Uluslararasi Tahkim Merkezi ¢cok giizel konferanslar dizenliyorlar.
Ancak, bu bilimsel derneklerin amaci; bilgiyi toplamak, derlemek ve daha
sonra da yaymaktr.

Bilgilerin derlenmesi nasil yapiliyore Tecribelerin toplanmasi, dernek
Uyelerinin arasinda bilgi alisverisi ve insanlarin bir araya getirilmesi,
yayimlarin derlenmesi ASA'nin yaptiklarina birkag érek olarak verilebili.
Ayni zamanda hukuki delil toplamak da bunlardan biri olabilir; éregin,
birkac yil énce, bir ASA konferansinda tahkim demekleri incelenmisti ve
yalnizca konusmacilar araciligiyla konferans igin toplanan fiili verilerden
bahsedilmisti. Benzer sekilde ¢ ayda bir ¢ikan Isvicre Tahkim Derneginin
yayimladigi ASA biltenlerinde; sire, gerekge, mahkemelerden cekilme...
ile ilgili cesitli istatistikler toplaniyor. Isvigre'de mahkemeye gidilen
konularda adli bilgileri de takdim efti. Bu yalnizca hukuki konularla ilgilidir.
Bu konferansin ilerleyen bolimlerini oldukca ilgilendiren bir baska proje
ise Global Tahkim Etik Kurumu, yanilmiyorsam 2014 yilinda baslad.
Bu, yefeneksiz gitaristin yani benim fikrimdi ki buna gore; efik sorunlar
hakemlerin énine getirmektense kiresel seviyede dizenleme yapan
bir cesit kiresel etik kurumu kurma fikriydi. Bu kurumun pek ilerlemedigi
durumda da belki de benim yeteneksizligim ve gitaristligim fikir sunmama
da yansimis olacak. Ancak bunun ikincil sonuglarindan biri, birgok kurum
ve dernekle olan gérismeler sonucunda, yalnizea hukuki veri topladigimiz
durumda-hukukiden kastim somut bilgi- Ulusal Barolara ve Ulusal Baro
Kurumlarina; “Uluslararasi tahkimle ilgili ne kadar sorununuz var, hangi
tur sorunlariniz vare” gibi sorular soruldu. Hangi tur sorular aliyorsunuz@
Hangi fir sikayetler aliyorsunuz2 Bunlar toplanip daha sonra forumlarda
farhsihyordu. Yayimlar ve konferanslar araciligiyla bilgi yayma izerine de
uzun vakit harcamayacagim.

lkinci énemli gérev ise tahkimi uygulayanlann egitimi ve bu ayni
zamanda bir araya getirme prensibine yol agmaktadir. Belki de belirli
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egitim programlar agisindan, bunlarin genellikle Gniversiteler ve hakem
kurumlar araciligiyla yapildigini séylemeliyim ki buralarda tahkim kurumu
olmayan STK'lar arasinda gelisime yer olduguna inaniyorum. Bu, sadece
ISTA veya Isve¢ Tahkim Demegi veya Isvigre Tahkim Dernegi gibi tahkim
demeklerini Gyelerinden aldiklarn yillk aidatlarla finanse  edilmenin
yetersizligi meselesi olabilir ve bir egitim programini finanse etmek
pahali bir meseledir ve bu Gcretler bunun igin yeterli degildir. Tabii ki
bu uyarlamayla finanse edebilirsiniz, ancak genellikle Universiteler lojistik
ve organizasyon agisindan daha donanimlidir ve bunun agiklamanin
bir parcasi olabilecegine inaniyorum. Yerel ve belirli projeler de var;
érnegin Endonezya ve Cin'de, lsvigre Tahkim Dernegi'nden ilham verici
tahkim uygulayanlan olusturmak ve egitim vermek igin katkida bulunmalari
istendi, ancak Tirkiye'de buna ihtiyag yok.

STK'larin bir diger gorevi —ki bu zor olan- yasama ve yargi organlarinin
tahkim ile ilgili konulardaki farkindaligini artirmakhr. Simdi, bu neden zor
bir géreve Bu olduk¢a zor, ¢inki ézel pratisyenlerin yasa koyuculara ve
hakimlere kendi islerini nasil yapacaklarini séylemeleri kistah gelebilir
ve bu, ilefilmesi zor bir mesajdir. Bir gorise gore, hakimler agisindan
—profesyonel karar mercii olarak- islerini nasil yapacaklanni égretmeye
ihtiyag olmadigi séylenebilir. Bununla beraber, yargilama dinyasindan
tamamen farkli olan uluslararasi tahkimin belirli ihtiyaclannin doha fazla
farkina varmalarini saglamak icin ve fimak iginde “bu insanlarn egitmek
icin” bir ihtiyag bulunmakiadir ve aynisi yasa koyucular igin de gegerlidir.
Bunun ¢ok énemli bir gérev oldugunu séyleyebilirim. En zorlanndan biri
olsa bile, bilimsel demeklerin avantaji tarafsizligidir. Belki de bir ficari
isletme olarak algilandbilecek bir seyden daha az kulis ¢alismasi olarak
géruliyor. Basaryla yapildigi séylenebilir. Uluslararasi Ticari Tahkim
Konseyi, ozellikle Afrika gibi bircok tlkede yargr sisteminde tahkim ile
ilgili konularda farkindahgr artirmak icin ¢ok fazla sey yapt ve bu ¢ok
olumlu sonuglar verdi. Benim tlkemdeki yargida, bildiginiz gibi Isvigre
parlamentosu su anda uluslararasi tahkim yasasi olan Federal Ozel
Hukuk Yasasi'nin 12. balimint gézden gegiriyor. Bu, Uluslararasi tahkim
yasasidir ve hikimete, tasarnyr nasil hazirlayacagina dair danismanlik
veren dort uzman arasinda, Isvigre Tahkim Dernegdi'nin eski bir baskaninin
ve su anda Isvicre Tahkim Derneginin yonetim kurulu Gyesi ve profesorin
ve son olarak yefeneksiz gitaristin yani benim de olmam tesadif degil.
Dolayisiyla bu, tahkim ile ilgili konulara asina olan bir kanun koyucu igin
bile tipik bir danisma gorevidir.



Son olarak UNCITRAL'da gézlemci gérevinden bahsedecegim. Birlesmis
Milletler  Uluslararasi Ticaret Hukuku Komisyonu (UNCITRAL), dinya
capinda tahkimin gelistiriimesinde ana vasitalardan biri olup, baskalarina
ek teskil edip daha sonra kendi merkezlerini gelistirmelerine yardime
olmaktadir.  Bu, tahkim merkezlerinin  gelistirilmesiyle  baglantilidir.
Listelemediklerim gibi STK'lar da ¢alisma grubu toplantilaninda gézlemci
olarak vyer aldilar ve bu olduk¢a yardimer oldu. Ozellikle UNCITRAL'in
nispefen yakin zamanda gézden gegirilmis ve giincellenmis olan hakem
uygulamasinin - dizenlenmesine iliskin - notlari  hakkindaki  tarismayi
hatirlyorum. STK'lardan oldukga veri vardi ¢inki STK'lar bu alanda
dogrudan deneyime sahip pratisyenler tarafindan temsil edilmekteydi ve
kendi Uyelerinin deneyimlerine givenebildiler. STK'larin temel kurallarini
ve tahkim merkezlerinin gelismesini bu sekilde gériyorum.

lkinci bélime gecerken bazi zorluklardan ve bazi cekismelerden
bahsedecegim: her seyden once benzersiz bir satis nokiasi gelistirme
ihtiyaci var. Yillar éncesinden hatirladigim bir reklam var, ne ile alakals
oldugunu bile hatirlayamiyorum ancak oyuncak ayilarla dolu bir sirg
kutu vardi, saninm kutulardaki 20 oyuncak ayr gibi bir sey vardi ve bir
fanesinde kirmizi tisért vardi ve sadece bir tanesi kirmiziydi. Ve slogan:
"Kirmizi tisortin neydi2” Cunku ilk bakista benzersiz satis nokiasi oydu ve
buna gore tahkim merkezleri kendi benzersiz satis noktalan olarak neler
gelistirebilir?

Burada iki sey arasinda bir gekisme gdriyorum: Her seyden dnce, yerel
bir basvuru merci, yerel bir husus veya &zellige ihtiyac duyulmasina
ihtiyag var. Dinyanin her kdsesinde Uluslararasi tahkiminin McDonald's'ini
agmanin higbir anlami yok. Bu merkezin bazi bélgesel baglar olmali.
Bu, daha genis uluslararasi bagvuru merciine ihtiyag duyulan ve bu zor
bir sorun. Yaklasik bir yil 6nce ve -Brandon Malone- kendisi burada,
Iskogya'daki insanlardan bahsediyordum ki Iskogya'yi uluslararasi tahkim
merkezi olarak gelistirmek icin ¢ok biyitk ¢caba harcadilar. Bu nokiada
neden bahsettigimin  mikemmel bir &megini gériyorsunuz, neden
Iskogya? Iskogya Birlesik Kralligin bir parcasi, Ingiltere degil ve londra
degil. Bununla birlikte, Londra’dan aldigi bircok tecribesi var, bu yizden
Iskoclar zor durumdalar cinki kendilerini Londra’dan hem ayirmalari
gerekiyor ama neyin ise yarayip neyin ise yaramadigi konusunda onlara
yol gostermeleri agisindan iyi bir drnekleri var. londra aleyhinde hakli
olsun ya da olmasin elestiriler var ayni zamanda Llondra'nin birgok art
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puan var. Kendinizi ne noktada ayinyorsunuz, nereye benziyorsunuz? Bu
cok zor bir uygulama ve bu herkesin karsilashgi bir zorluk.

Diger bir zorluk, yerel bir uzmanlk havuzuna ihtiyag duyulmasidir.
Bir merkezin vyetki alaninda uluslararasi tahkim uzmanhgr oldugunu
gosterilmelidir. Ve burada, bununla, daha c¢ok uluslararasi ise alma
olarak adlandirdigim sey arasinda bir cekisme bulunmakiadir. Tam
burada, kendi memleketimizde ISTAC ‘ta mikemmel bir rneginiz var ve
bunun dogru yapilan iyi bir érmek oldugunu disiniyorum. Ziya Hoca,
ISTAC"in kadrosunda, uluslararasi alanda taninmis avukatlarin oldugunu
ve tam olarak ihtiyag duydugunuz seyin bu oldugunu agikladi. Ancak
ayni zamanda Unli yerel avukatlar da var ve bu dengeyi bulmak her
zaman kolay olmuyor, iyi bir dengeniz var. Bulmak kolay degil ¢ink yerel
avukatlarin bu tir rollerini yerel kurumlarda engelleyen veya kisitlayan
duzenlemeler olabiliyor. Mantalite sorunlar olabilir, kiltirel meseleler
olabilir. Bu ¢ok zor bir denge, sadece uluslararasi yildizlan alip onlari
bir merkeze parositle birakamazsiniz ve “bakin, bu ise yarayacak”
diyemezsiniz, sadece verel yildizlan alamaz ve “bakin, bu uluslararasi
anlamda ise yarayacak” diyemezsiniz. Bir denge olmali ve bu ¢ok zor
bir denge ve yine ISTAC'In dogru sekilde yapilan iyi bir ek oldugunu
dustnuyorum.

Baska bir konu, elverisli bir yasama ve yargi ortamina ihtiyag duyulmasidir.
Bu olduk¢a agik, hicbir tahkim, hukukun modern olmadigi ya da modern
olsa bile modern bir sekilde uygulanmadigi ya da anlasiimadigr bir yargs
alaninda ayakia kalamaz hatta var olmay bile tmit edemez. Simdi bu
nispeten kolay hal aldi. Bundan daha fazlasini gerektirir, tahkim meseleleri
ile ilgili anlayis ve farkindalik gerekir. Dinyada faklit edilmesi veya
aynisinin yapilmasi imkénsiz olan yer Singapur. Singapur, kicimsemek
veya asagilamak isfemiyorum- ama inanilmaz seffaf bir hikimet, oldukca
sorumlu bir yargi, is dostu bir atmosfere sahiptir ki bu bolgedeki diger
ilkelerin cogunda seffaflik olagan degil ve bu Singapur'un basarisina biyik
dlcide yardim eden bir mesele. Ve bu baskalarina aktanliyor. Maalesef
bu durum yargilarina da yansimis ve sirayla tahkim streclerinde yansitilmis
ve bu yizden Singapur bu konuda yenilmez bir konumda. Hikimet, yerel
tahkim merkezlerini aktif olarak tesvik edip ayni zamanda kamu fonlari ile
destekliyor. Bu, digerlerinin yani bizim yalnizca kiskanabilecegimiz bir sey
ama énemli oldugundan zaman aliyor. Singapur, Singapur Uluslararasi
Tahkim Merkezi'nin dosya yukinin katlanarak artmasiyla biyik bir basari



oykisudur, ancak yillarca ¢ok az ictihatlar vardi. Zaman aliyor ve bu
durumda STK'lar, bilginin yayilmasi egitimi, farkindaligin  yaratilmasi
acisindan dnemli rol almaktadir,

Ve bu sunumu son bir zorlukfan bahsederek kapatiyorum ve bu bir sonraki
sunuma kopri de olabilir. Bu, benim sevdigim konulardan biri - birkag
dakikaligina gilin - yenilik agisindan bir tehlike var. Ben her zaman
ayni hikayeyi anlatiyorum ve bunu zaten 27 kez duymus olanlariniz icin
simdiden 6zir dilerim - ama cok uzun zaman énce uluslar arasi tahkimle
ilgili gok uluslu bir Genel Konsey Baskani ile konustum ve Kurumsal tahkim
kurallarindaki strekli degisikliklerden dolayr hisrana ugramis. Birisinin
kendisini, X kurumunun maddelerini sdzlesmelere koymaya ikna etmeye
calsitken, kendisine sunulan kurallarin sézlesmeye girdiklerinde ¢oktan
degistigini ve anlasmazlik ortaya cikiginda ve tahkim basladiginda,
kurallar her iki yilda bir degistigi icin yine zaten degismis oldugunu séyledi.
Insanlarin “Bu kurumun kurallarn en son revize ettigi tarihi 2014, su an
biraz eski degil mi2"dedigini duydum. Dikkatli olun, ¢ok kaygan bir yol
ve bu nokioda sevdigim dayanaga geliyoruz. Daha saglikli kurallar icin
yapilan yenilikler ve saticilik arasinda ¢ok ince bir cizgi var. Buginlerde
bir tahkim kurumunun her 18 ayda bir kurallarini degistirmemesi yonindeki
bir egilimin tozlu ve eski moda olmasi ¢ok tehlikeli, kullanicilann istedigi
bu degil, avukatlann istedigi bu degil, bu hakemlerin istegi degil
ama en onemlisi taraflanin istegi bu degil. Bundan biraz daha fazla
angorilebilirlik istiyorlar. Bu da baska bir tehlike ve belki konferansin
geri kalani igin bu tehlikeyi géz énine koymaliyim, zamanimin sonuna
geldigimi disiniyorum. Cok tesekkir ederim.

Elliott Geisinger, Swiss Arbitration Association (ASA), president:

Good morning, first of all before beginning, | would like fo thank the
organizers, all the distinguished professors, colleagues, students in this
room for giving me the opportunity to address you. It is always a pleasure
fo be in Istanbul and today is certainly is no exception. In her infroduction,
Bennar mentioned that | am an enthusiastic, if not a falented bass guitar
player, if not was a caveat that | supplied to her of course. This serves
as a sort of an infroduction fo what I'm going to talk about, because the
legal profession, arbitration in particulor and development of arbitration
centers is a litfle bit of like playing a musical instrument. There are a few
necessary ingredients; you have to have some technical knowledge being

72



73

able to read sheet music for instance is definitely a plus for a bass guitar
player, having some understanding of harmonics is also a plus. But, apart
from the technical part; you need a role model, you need people you
want to imifate, you want to emulate, people who pull you forwards and
you need that personal touch that some people call talent and of which |
am singularly lacking of course. And perhaps most of all what you need
is pleasure. You are never good af something that you don't like to do
and that is something that | will be coming back on; all these various
ingredients, I'll be coming back on these in my discussion.

Now the first part of my presentation, my overall presentation serves,
perhaps as an infroduction fo this panel, because Pafricia and Mark will
be covering more specific matters and aspects from different angles. As
Bennar said, | will be talking about the role of NGO's in general in the
development of arbitration centers worldwide and then | will be talking
about a few specific challenges.

Now which NGOs?¢ Because the term non-governmental organization
can mean a lot of things. The NGOs | will be talking about are arbitration
associations that do not administer arbitration rules. In other words | will
not be talking about arbitral institutions such as ISTAC, such as the ICC
of course such as the LCIA that will be covered in particular by others
but | think more specifically by Patricia. I'm talking about institutions such
as ISTA, such as the Swiss Arbitration Association or ASA which is the
French acronym which helps to distinguish it from the Swedish Arbitration
Association since people have difficulty distinguishing between Sweden
and Switzerland: that confusion extends to our world of arbitration as
well.

One that is never confused with anyone is the International Council for
Commercial Arbitration (ICCA) and others of course. Now it's not that
there is an issue with arbifral institutions developing arbitration centers
worldwide. There is nothing wrong with that on the contrary very much
fo the confrary it's just two different angles; arbitral associations, scientific
associations such as the Swiss Arbitration Association, such as ISTA have
different roles, they have different strengths from arbitral institutions. One
of these and this is a topic that | believe you will hear about more in the
course of this panel is that they are perceived rightly or wrongly as being
more neutral and why is this2 It is because when an institution is promoting



its own rules; it's not doing just that is promoting arbitration. It is educating
people not about only its own rules about arbitration in general but it
can be perceived rightly or wrongly as promoting itself and promoting a
product. There may be rightly or wrongly a commercial perception there,
that is something that you will never have with an arbitration institution,
not insfitution, association such as ISTA or ASA. One of the major projects
of the Swiss Arbitration Association is called the toolbox which received
the blessing and the support of UNCITRAL af the United Nafions and
| ' was told personally that they would never have been dble to do that
with an institution precisely for the reasons that | just gave you. Now
this is a matter of perception and don’t get me wrong because | am not
disparaging arbitration institutions on the contrary again it's just a question
of perception out there, a perception of scientific neutrality.

Now, the role of these arbitration associations or NGOs: the first role is the
collection and then the dissemination of knowledge through publications,
conferences efc. | should say that this is the main goal, it is the main
purpose of anything such as the Swiss Arbitration Association, ISTA, the
Swedish Arbitration Association, ICA etc. That is the purpose. Of course
and again there is no monopoly. The ICC organizes excellent conferences
so does the LCIA, ISTAC does this as well and the Singapore International
Arbitration Center does the same. But again this is the very purpose of
these scientific associations, it is fo gather to collect information and then
fo spread it.

The collection is based or how is it done: It is based on collecting
experience, it is exchanges among people, the member of the associations,
the groupings of people, the publications bringing in the publications o
fake a few examples that ASA has done. It can also consists in collecting
forensic evidence from the field; for example a few years ago there was
an ASA conference on who scrutinizes arbitral insfitutions where there
was a number of just factual data that were collected for the purpose
of a conference through the speakers. Similarly in the ASA bullefin the
quarterly publication of Swiss Arbitration Association we have stafistics
about the duration, dbout the grounds, things like that in Swiss setting
aside proceedings in the courfs which in a court and the singular in
Switzerland because everything goes this was Supreme Court there. This
is just forensic things. Another project and here this is directly relevant to
the further course of this conference was a project that began quite a
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few years ago in 2014 unless I'm mistaken, which was then called a
global arbitration ethics council which was an idea of your untalented
bass player here that saying that rather than taking ethics issues and
putting them before arbitrators, shouldn't we have something, some kind
of global ethics council that could regulate this on a global level to meet
global needs. Now this is an idea that in terms of setting up this council
didn't go anywhere and then perhaps the lack of talent and my bass
guifar playing is mirrored in my lack of falent to promote ideas.

But one of the byproducts, one of these secondary results of this was @
series of meetings between a number of institutions and associations where
we collected just forensic- when | say forensic just hard data-going to the
National Bar Association’s going to the National Bar Council saying how
many issues do you have relating fo international arbitration, what are the
types of issues that are raised2 What are the types of questions that you
gete What are the types of complaints that you get? And this was just
collected and then discussed in the forum. The dissemination while that
is obvious that is through publications and through conferences | won't
spend much fime on that.

A second role and this is an important role is the training of arbitration
practitioners and this is also the direct result of bringing of the bringing
fogether principle. | should say perhaps that in ferms of specific training
programs, this is done usually more through universities and through
arbitral institutions and here | believe there is room for improvement
among the non-arbitration institution NGOs. It may be just a question of
lack of funding the arbitration association such as ISTA or the Swedish
Arbitration Association or the Swiss Arbitration Association live through
the annual dues that they collect from their members and to fund a training
program is an expensive affair and those dues they cannot really serve to
finance that. You can also of course finance that franscription but usually
universities are better equipped for the logistics and the organization and
| believe that may be part of the explanation. There are also specific
projects there can be local projects and for instance in Indonesia and
China the Swiss Arbitration Association has been asked to confribute to
form, to train aspiring arbitration practitioners there's no need for that here
in Turkey:



Another role and this is a difficult one of NGOs is increasing the awareness
of arbitration related issues among legislators and in the judiciary. Now
why is this a difficult role? It's difficult because it can appear very
presumptuous for private practitioners fo tell legislators and judges how
fo do their own jobs and it's a message that is difficult to deliver. To take
judges, their professional decision-makers they don't need fo be taught
how fo do their job that may be one view. Nevertheless in order to make
them more aware of the specific needs of international arbitration, which
is affer all a different world from their judicial world, there is a need to,
and | put this word in quotation marks “to educate these people” and the
same applies to legislators. | would say that this is a crucial role. Even if
it is one of the most difficult, the advantage of scientific associations here
is the perceived neutrality. There are less viewed as lobbyist perhaps than
something that may be perceived rightly or wrongly as a commercial
enferprise. It has been done successfully. The International Council For
Commercial Arbitration has done a lof in a number of countries particularly
in Africa to increase awareness among the judiciary in particular of
arbitration related issues and this has produced very positive results. In
my home jurisdiction as you may know the Swiss legislature is currently
revising chapter 12 of the Federal Act on Private International Law which
is the code for international arbitration and it is no accident that among
the four experts that you have advising the government on how to prepare
its bill you have a past president of the Swiss Arbitration Association
you have a current professor and board member of the Swiss Arbitration
Association and you have your unfalented bass player there too. So this is
a typical advisory role even in for a legislator that is already very aware
of arbitration related issues.

And finally | would add the role as observers at UNCITRAL. United
Nation Commissions on International Trade Law (UNCITRAL) is one of
the main vehicles for the development of arbitration worldwide and it sets
the example for others which then helps them develop their own cenfers.
This is the link fo the development of arbitration centers. NGOs such as
the ones I've listed typically are observers at the working group meetings
and this has been very helpful. | recollect in particular the discussion
on the UNCITRAL nofes on organizing arbitral proceedings which were
relafively recently revised and updated. There was a lot of input from the
NGOs precisely because the NGOs were represented by practitioners
who had a lof of direct experience from the field and they were dble to
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rely on the collected experience from their own members. That is what |
see the main rules of NGOs and the development of arbitration centers.

Now some specific challenges moving fo the second part and here
you have a number of tensions that | will try to relate: first of all the
need fo develop a unique selling point. | remember years ago, | saw
an advertisement | can't even remember what it was for but there were
a number of boxes with Teddy bears, maybe something like 20 Teddy
bears in boxes and one of them had a red tshirt and only one of them.
And the slogan was what is your red tshirt? Because that was the one
you looked at first that's the unique selling point and what can arbitrafion
centers develop as their own unique selling point?

Here | see a tension between two things: First of all there is some need
fo have a regional appeal, a regional particularities or specificity. There
is no point in opening a McDonald’s of international arbitration in every
comer of the world. There has to be some regional roofs of this center.
This is the fension one needs the broader international appeal and this
is a difficult exercise. About one year ago and -Brandon Malone- is
here, | was addressing people in Scofland where they are also making
very significant efforts to develop Scotland as an international center of
arbitration. There you have the perfect example of what I'm talking about
is -why Scotland? Scofland is part of the UK, it's not England, and it's
not London. However there's a lof of experience to draw from in London
so the Scots are in difficult position because they have to set themselves
apart from london but they have a good example to follow in terms
of what works and what works less. There are criticisms justified or not
against london there are a lot of plus points for Llondon. Where do you
set yourself apart, where do you emulate? That is a very difficult exercise
and that is a very difficult challenge facing everyone.

Another challenge is the need for a pool of local know-how. One needs
fo demonstrate that in the jurisdiction of the centre, there is international
arbitration know-how. And here you have the tension between this and
what | would call more infernational staffing. You have an excellent
example right here in your hometown with ISTAC and | hear | think it's a
good example of what has been done right. Ziya Hoca explained in the
staffing of ISTAC there are eminent international practitioners and that is
exactly what you need. However there are also eminent local practitioners



and you have a good balance this balance is not always easy to find. It
is not easy fo find because there can be regulations that inhibit or restrict
this type of role for foreign lawyers in local institutions. There can be
mentality issues, there can be cultural issues. It is a very difficult balance,
you cannot just take international stars and parachute them info a center
and say “look this is going to work”, you cannot take just local stars and
say " look this is going fo work internationally”. There has to be balance
and this is a very difficult balance and again | find that ISTAC is a good
example of something that was done very much the right way.

Another issue is the need for a favorable legislative and judicial
environment. This one seems rather obvious, no arbitration center can
survive or can even hope fo exist in jurisdiction where the law is not
modem or even if it is modern is not applied or understood in a modern
way. Now that seems to be relatively easy. It takes more than that, it
takes an understanding and awareness of arbitration issues and the star
here and this one is impossible for anyone fo replicate or imitate in the
world | think is Singapore. Singapore is a place where you have a -and
| don't want to be insulting or disparaging here- but you have a center
of extremely transparent government, extremely responsible judiciary, a
business friendly atmosphere in a region where this is not -lef's say- it's not
a matter of course that you will get fransparency and government in a lot
of the other countries in the region and that has helped Singapore hugely
that is probably the reason for Singapore’s success. And this has been
fransferred. I'm sorry this has been mirrored in their judiciary and that
in turn has been mirrored in their arbitration process and more than that
and this is why Singapore is unbeatable in this respect, is that you have
a government that is highly aware of this and that actively promotes that
actually subsidizes or has subsidized with public funds the development
of an arbitration center locally. This is something that we others in the
world can only be envious of but it's important but it takes time. Singapore
is a huge success sfory their caseload of the Singapore International
Arbitration Center has been growing exponentially, but for years, they
had a very minimal case law. It takes time and here is where the NGOs,
the training of the dissemination of knowledge, the creation of awareness
is imporfant.

And | close this presentation on one last challenge and this might also be
the bridge to the next presentation. This is one of my pet subjects -so humor
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me for a few minutes- there's a danger in terms of innovation for ifs own
sake. | always tell the same story and for those of you who have already
heard it 27 times | apologize in advance- but | spoke a litfle while ago
with the Chief General Council For Infemational Litigation of very large
American multinational and she was saying that she was frustrated by
the constant changes in institutional arbitration rules. She said that by the
time someone can convince her to put the clauses of institution X info the
confracts, as a matter of policy, the rules that were presented to her have
already changed by the time they find their way info the confract and by
the time a dispute actually arises and an arbitration begins the rules will
have changed again because they change about every two years. | hear
people saying “the last time rules of this insfitution were revised was only
in 2014 isn't that a bit old now?"” Careful, that's a very slippery path
and this is where | come to my favorite ground. There is a very careful
distinction, a fine line to make between innovation for its own sake health
innovation and salesmanship. There | see a tendency nowadays that an
arbitration institution doesn’t change its rules every 18 months is seen as
dusty and oldHfashioned, that's very dangerous that's not what users want,
that is not what the lawyers want, that is not what arbitrators want but
most importantly it is not what the parties want. They want a litfle bit more
predictability than that. So that is another danger and maybe | should just
raise that flag for the rest of the conference | think I've come to the end of
my time. Thank you very much.

Dr. Patricia Shaughnessy, Stockholm Ticaret Odasi Tahkim Merkezi
(SCC), Baskan Yardimaisi:

Ginaydin! Gunesin Ustimizde parladigi bu gizel ginde bugin burada
olup bu konferansta Stockholm Ticaret Odasi Tahkim Kurumunu temsil
eftigim igin cok memnunum. Hepinizi burada gérmek insana enerji veriyor
ve odanin tahkim uygulamasinin insasi igin bulunan insanlarla, Istanbul
Turkive'de ve bu bolgede boyle dolu olmasi bana heyecan veriyor.
Disiinceme gore geleceginiz disandaki ginesten daha parlak.  Elliot'un
bize sundugu mefaforu takip edip sdylemek isterim ki tahkim kurumu bir
alettir fakat bu alefe bagli bircok tel vardir ve orkestrada calmaktadir. Bu
orkestra paydas kuruluslardan olusmakiadir. Fakat bu orkestra beraber
calmak zorundadir ve sefi ve direkicri yoktur. Tahminimee, kendi miziginin
kitle kaynagr gibiler. Potansiyeli var ve dinyada bildigimiz gibi mizik
farkli melodi ve tempolarla caliniyor ancak paydaslar beraber ¢caliyorlar.



Tabi ki biz burada tahkim kurulu Gzerine odaklaniyoruz ve sdyleyebilirim
ki, tahkim kurulu- Elliot'un metaforuna gére- keman baliminde lider gibidir.
Mizigin tonunu ayarlar. 12 yildir yénetimde oldugumdan dolayr SCC'ye
pazarlama olarak bakmak yerine bir ek olarak bakiyorum. SCC'nin,
Ocak 2017'de yizinci yilini kutladigimizdan dolayr eski bir kurum érnegi
olarak degerlendiriyoruz ve Stockholm’de 700 kisiden fazla insanla bunu
kutlamak icin organizasyonlar ve kutlamalar yaptik. Béyle bir kurumu su
anki halindeki gibi bir kurum haline getirmek yizyildan fazla zaman ald
ve yeni bir kurum kurarken ¢ok cevik, ¢ok istekli ve cabuk hareket etmek
gerekli ancak ayni zamanda dinya ¢opinda bir lider olabilmek igin given
ve prafigi gelistirmenin de uzun zaman aldigini belirtmek gerekir.

Tahkim Kurumlari ne yapar? Tabi ki temel ve en dnemli islevi verimli ve
etkili bir sekilde davalar yonetmek ve Elliot'un da ifade etfigi gibi egitmek
ve farkindaligi arirmak, verimli ve etkili ve etik tahkimi desteklemek ve en
ivi uygulamayi gelistirmek icin tahkimin tesvik edilmesidir. Onimuzdeki on
dakika boyunca, ilkelerin sekillendirilmesi ve egilimlerin tesiri konularina
deginecegim. Bu SCC'nin bir fotografidir. Ve sizin de gérebileceginiz
gibi bu seminerleri yiritmek ve ilkeleri yaratanlarla  tanismalardan
olusmakiadir ve yine sizin de gérebileceginiz gibi Bennar'a yakin orfadaki
fotograf yénetim kurulu toplantilanmizdan birinin gercek fotografidir ve
fotografta bircok yénetim kurulu Uyemiz telefon kulibesindedir, yonetim
kurulu toplantimiz Carsamba’lan saat iki dedir. Boylece Pekin'den New
York'a yénetim kurulu Gyelerimize uygun zamanda ulasabiliyoruz ve orda
olan uluslararasi ve yerel tahkim liderlerimiz de meveuttur. Uluslararasi ve
yerel tahkim liderlerinin kansimi var. Ve bu bizim daha efkili ilke yapicilar
ve etki birakmamiza yardim etmekte. Bu istafistiklerin Uzerinden hizlica
gececegiz. Crafige bakngimizda tahkim sayilarinin artmasina ragmen
yansi uluslararasi yansi olmayan sabit 200 kisiyle hizmet verdigimizi
géruyorum. Fakat sizin gordiginiz fotograf 2005 yilindan basliyor.
2005 yilina geri gittiginizde fazla dava olmadigini gérebilirsiniz.

Yatinm tahkiminin en populer ikinci yeriyiz. Sizin de gordiginiz gibi
1933'ten 2017'e kadar 100 tane yatinm fahkimi gergeklestirdik ve
ficari tahkimin éneminde bunu émek olarak gdsteriyorum. Yatinm alani,
tahkim kurumlarinin olay bazli ilke uygulamada ve etkisi anlaminda bilg
yaymada nasil lider olabilecegine mikemmel bir drmek. Her yil gelen
davalarnin istatistiklerini - gorebilirsiniz. Burada yahinm anlasmazliklar
turlerini gorebilirsiniz,  BlT'den gelen enerji dagiim anlasmalarindan
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gelenleri gorebilirsiniz. Ve énemli olarok burada taraflanin milliyetlerini
ve ficari ve yatinm fahkim durumlanni gérebilmekteyiz. Ve sizin de
goreceginiz gibi Tirkiye SCC tahkimi icin en énemli taraflardan biridir.
Yahnm fahkimi bugin ¢ok tartismali bir konudur. Uluslararasi anlamda
saldinlara ugramakiadir, Avrupa Topluluklan Adalet Divani {Court of
Justice) “in yeni Achmea kararn var, bunu takiben Parlamento Komisyonu
yazin Avrupa'da ki yatinm tahkiminin durumu ile ilgili yazin bildiriler
yayinlamistir. Bu cok hizli ilerleyen bir alandir, tabiat olarak ¢ok degisken
ve SCC olarok farkindayiz ki yatinm davalarindaki  yénefimimizde
dramatik etkiler yaratabilir. Bundan dolayi ilke mizakerelerine ¢cok ilgiliyiz
ve bu konuya daha sonra geri gelecegim.

Fakat ilk olarak cesitlilik konusuna parmak basmak istiyorum ve
dnimizdeki ¢ sunumdaki tarismalarda cesitlilik konusunda konusma
imké&nimiz olmasini umuyorum. Kaginiz pledge kelimesini duydunuz2”
Pledge"i duydunuz mu2 Sadece bir kaginiz mi2 Pledge kadin ve
digerlerinden olusan birkag tane seckin tahkim avukatlarinin énayak
olmasiyla ortaya ¢ikmistir. Tahkim toplulugunu cinsiyet gesitliligi konusunda
duyarli hale gefirme ¢alismasidir. Ve pledge kisileri, organizasyonlari,
firmalar, kurumlar ve demekleri daha cok kadin atamalari icin tesvik
etmisti. SCC'de biz gesitlilik konusuna gok énem verdik ve odaklanip hep
desteklemisizdir ve desteklemekteyiz. Fokat Pledge'den sonra yonetim
kurulunda oturup kimin hakem segilmesinin dogru olacaginin kararini
almaya calishgimiz zaman, genellikle ¢ tane gekismeli ve zor dava
listemiz oluyor. Daha uzun listemizde olabilin. Daha ¢ok ¢ tane oluyor
ve sekreter numaralardan bir fanesini arayip ve misaitligine bakiyoruz,
eger degilse ikinci numaraya veya Uginct numaraya gegiyoruz. listede
kesinlikle en az bir kadin olur, kesinlikle. Gegen ay yophgimiz en son
yonetim kurulu toplantisinda listemizde iki ya da U kadin vardi, o tg kadin
dolayisiyla ¢ok daha yuksek kadin atamalar oldu. 2017'de SCC %37
kadin atamisti, bir dnceki yil bu oran %29'tu. Tahminlerime gére 2018'te
%40 barajini yakalariz. Fakat taraflar atadigi zaman sadece %8 oluyor.
Ve iki hakemler baskanliga atadiklar zaman %0 oluyor. Dinyadaki tahkim
kurumlari istatistik yayimliyorlar. Tahminimce biz %37 'lerdeyiz, fakat cogu
kurum %20'leri asip %30'lara dogru ¢ikiyor. Kurumlar énciltk ediyorlar ve
rakamlar asagiya inmiyor ve fakat daha ¢ok sey yapmamiz lazim.

SCC'de havuzdaki cesitliligin artmasi igin cok dikkatliyiz. Biz daha geng
hakemler istiyoruz ve onlarn egitip gengleri déhil etmeye ¢alisiyoruz. Bu



konu arkada birakilmamali ve hepinizi ilgilendirmelidir. Bolgelerde daha
fazla cesitlilige ihtiyacimiz var. Daha ¢ok inang farkliligina ihtiyacimiz var.
Daha fazla 6z gegmis ve kiltir farkliigina ihtiyacimiz var. Kuzey Avrupa
ve Kuzey Amerikan hakemlerinin Ustindeki cam tavani kirmamiz lazim ve
bunu hepimizin yapmasi gerekiyor, ¢inki sosyolojide sirkefler Gzerinde
yapilan ¢alismalar gésteriyor ki ne kadar ¢ok degisken gruba sahipsen
daha basarlli sonuglar elde ediyorsun ve daha lidersin. Mivekkiller
cesifliligin oldugu avukat gruplan talep etmekieler.  Sirkefler cesitlilik
oldugunda daha iyi sonug aliyorlar. Bundan dolayi bu hepimiz igin bu
zorlu bir is ve kurumlarin yol gésterici olmalari lazim ve daha ¢ok kadina
ihtiyacimiz var.

Simdi yatinma geri dénersek ilke sdzlesmeleri iyi bir dmek olabili. SCC
birkag yildir akiif olarak yatinmer, devlet, uyusmazlik ¢ézim tarismalarina
katkida bulunuyor. SCC'nin gercege dayali bilgiyi yaymaya calishg
seylerden biri, ¢cinks tarismalarda pek ¢ok gergege aykirlik séz konusu,
pek ¢ok grubunun bilgili tarismalara katkida bulunmadigr bir durum séz
konusu.

SCC UNICITRAL'e katkida bulunup her zaman gézlemlemektedir, ancak
simdi ozellikle 3. Grupta ¢alisirken yatirm tahkimine kargilik ¢alismalar
yapiyor. Cok sayida seminerler dizenleyip onlara katkida bulunuyoruz.
Kifle kaynak fikirleri ve uygun c¢ézimler konusuna tekrar gelecegim.
Bu alanin degisken oldugunun farkindayiz. Yatinim tahkimi yeni sekiller
alabilir. Teklif edilen bircok mahkemede de sonug alinabilir, kalici veya
gecici mahkemeler olabilir ve biz kural olarak teklif ederiz, deneyimleriz
ve bilgi alinz. Ancak biz taraflar secemeyiz ve bize genellikle tahkim
koltuguna oturacaklar konusunda geliyorlar ve yatinmeilar mesela bana
Isvigre'yi verin, bizim Isvigre'de gizel, ag bir karanmiz var, Avrupa'da
degil diyelim ki ve Briksel'i bize ver diyor tlkeler. Ve gorevi alalim veya
almayalim tahkimin buginki gibi devam etmesi ya da yeni bir sekil almasi
bizim karanmiza bagh degil. Bundan dolayi tecribemiz ve elimizdeki
bilgiye gore hareket etmeye calisiyoruz. Fokat devletin tercihine karsilik
yatinmeinin fercihini secemeyiz. Biz tarafsiz olmak icin varniz, devlet isterse
hizmet veririz, baska bir anlasmazlikia ise baska bir hizmet yolu o yolu
kullanabilir, devletin kendi takdirindedir. Fakat politika belirleyicilerine ve
etkileyicilere verdigimiz servisin 6zgegmisi ve faydalan hakkinda bilgi
veririz. Aynica bahsettigim gibi bilgiye ulasim sagliyoruz. Kullanicilara,
Isveg Tahkim Portalinda tahkimle alakali énemli davalar ve alinan kararlarin
Ingilizce tercimeleri indirilmek ve kullaniimak Gzere bulunmaktadir.
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Ayrica ficari hukuk ve onunla alakali yasal belgeler ingilizceye tercime
edilmis olup kittiphanemizde herkesin bedava kullanimricin, fikirler Gretmek
icin, bulunmaktadir. Yatinmer devletin seffaflik ve hesap verme sorumlulugu
karsisinda karsilasabilecegi bazi sorunlar, ayni mevsim degisikligi etkileri,
insan haklar konulari, yatirnmeilann esit ve adil uyguloma gérmeleri,
yatimeilarin yatinmlarinin korunmasi gibi herkesinde hemfikir olacags
gibi saglanmalidir ve detaylar gizli ve zordur. Yatinmeilara nasil dengeli
ve onlan cesaretlendirecek ve onlara ongoérilebilirlik saglayacak ve
koruyacak yeni yatinm antlasmalari yaratabiliriz2

Ayrica devleflere adil ve denetime agik hizmetler veriyoruz. Treaty Lab
projesi farkli organizasyonlardan ekipleri davet ederek en iyi antlasmalarin
hazirlanmasi konusunda rekabet etmeye davet etmektedir. Bir kag il
icinde 38 ekip kayit yaptirmishir. Bu ekipler cevre korumasinin saglanmasi,
Paris iklim anflasmalannin yirirlige konulmasi ve bu yapilirken de
devletin ve yatinmeinin ¢ikarlaninin dengede tutulmasini saglayarak yeni
model antlasmalar Uzerinde calistilar ve uzman komitesi kazananin kim
olduguna karar veremedi ve iki farkli ekibin de kazandigi agiklandi. Bu
iki ekip Kolombiya'ya, Birlesmis Milletlerin yillik toplantisinda yaptiklar isi
sunmak igin davet edildiler. Yakin zamanda da Paris'te, Paris foplanfisinda
sunumlanini gerceklestirdiler. Bundan dolayi, kitle kaynakli fikirleri gérmek
ve farkli organizasyonlardan olusan tokimlardan olusmasi; avukatlardan,
mihendislerden, is hayatindan insanlarnn grup olusturup denenecek fikirler
yaratmalarinin ayni anda yenilikgi ve etkileyici oldugunu séyleyebilirim.
Boylece yuzyillik faaliyetlerimizin bir parcasi olarak tahkim yargilamasinin
yayginlasmasi potansiyelinin artmasi icin calisiyoruz. “The Quiet Triumph”
adinda bir film, Tohkim yargilamasinin Dinyada ki sorunlart nasil
¢ozdigunu anlatmak igin yopildi. Ug Glkenin Cin, Rusya ve Amerika
liderlerinin liderliginde ve ¢ok sayida baska insanlarla Devletlerarasi
sorunlar, yatinm sorunlari, ticari sorunlarn anlatmakiadir. Istegimiz bu 50
dakikalik filmin birkag kere gdsterilmesidir, su ana kadar 40 kez gosterildi.
Bu film bu ayin sonlarina dogru Turkiye'de bir Universitede bir gdsterim
olacak. Bu film tahkim yargilamasinin giiciyle ilkelerin dengelemesiyle
dinyay daha iyi bir hale getirebilecegimizi gostermektedir.

Basari hikayemizi; Kluwer aboneliginiz varsa indirebileceginiz bir kitapla
yayiyoruz. Interet Uzerinde bulabilecegdiniz bu kitaptaki bslumlerde baris
icin tahkime yer verilmis ve her kitaptaki her bolimde, anlasmazliklarin
onlendigi ve barisla sonuglanan devlet tahkimine yer verilmis. Geng



yazarlarin ézeflerini yayimlayabildikleri bir yarisma yapildi ve kazananin
yazisi ise fecribeli yazarlarla beraber son bslimde yerini almigti. CSR,
insan haklar ve iklim degisikligi konumuz var. Gindemimizde bu konular
var ve Paris sdzlesmesini nasil hizl bir sekilde icra edebilecegimizi
kurumumuzda konferanslar dizenleyerek konustuk. Tahkim'de ¢ézime
yonelik gercek anlamda tenfiz veya yaptinm mekanizmasi  yokiur.
Tahkim'in strdirtlebilir gelisime nasil yardimer olabilecegini arastinyoruz.
Tahkimi uygulayanlar ve etkileyenler olarak ne tir bir katkimiz olabilire
Bugin dinyamizdaki en énemli ve belki de en biyik micadelemiz budur.

Diger bir yandan is ve insan haklari hakkinda konusuyoruz; kamu yarari
ve kisisel yararin kanisimi meselesi gergekten énemli ve gindemdeki
konular ve bunlari yeni teknolojileri kesfederek ¢ozime ulastirma gayreti
icindeyiz. SCC'ye bakhgimizda biliyorum ki diger kurumlar bizim infernet
Uzerindeki  servislerimizi  gelistirmeye ¢alisiyorlar. Bunun  sonucunda
yUklenebilir platformlar ve hatta online aranabilir uyusmazlik ¢dzimi
veritabanlar mimkin olabilir. Burada konusmaci olarak katilan Catherine
A. Rogers bizimle beraber. "Hakemsel zekayla” arandbilir veritaban
konusunda lider bir kisi olup hakemler konusunda daha fazla veritabanini
yalnizca donanimli ve devamli kullanicilar yerine tim kullanicilara sunarak
degisik tekniklerle ve kaynaklarla bize sunulmalidir. Verimi ve efkisini
arfirmak ve maliyetleri dusirmek icin sanal tahkim séz konusu olabilir. Bir
dijital degisim icindeyiz ve yapay zekddan bahsedebiliriz. Yikici yenilik
ile kahveyi dokip daha yeni bir bardok almak mesela. “Block chain”
teknolojisini hizmetlerimizde kullanmak amaciyla SCC'de ézel bir grup
konuyla ilgilenmektedir. Ve disinceme gére bitin bu yenilik alanlar ve
kurallar tahkim kurumlar tarafindan incelenmelidir yoksa geride kalabiliriz.
Kurumlarin énemli bir rol oynayacagr bahsettigim kisa bir kartpostal
haziladim; kural yapicilan, etkileyen, menfaat sahipleriyle bir araya
gelen, diger organizasyonlarla bir araya gelen, hikimetle bir araya
gelenlerin yer aldigi ve icinde yasadigimiz bu heyecan verici dinyanin
daha iyi olabilmesi igin hepimizin katkida bulunabiliriz.

Dr. Patricia Shaughnessy, Vice President, Stockholm Chamber of
Commerce arbitration center (SCC):

Good morming! It really is a good moming the sun has come out and
shining upon us and | have to say that | am very grateful to be here
foday to participate in this conference representing The Arbitration Institute
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of the Stockholm Chamber of Commerce. And it's absolutely energizing
and exciting fo see all of you, to see this entire room filled with so many
who will be building arbitration practice in Istanbul, in Turkey and in this
region. So | think your future is brighter than the sun coming out. So let
me follow the mefaphor that Elliot presented us with and | would say that
the arbifration institufe is itself an insfrument but an instrument with many
strings and it's playing in an orchestra and the orchestra consists of the
stakeholder organizations. But it's an orchestra that needs to play together,
but there is no conductor, there is no director. They are crowd sourcing
their music | guess. And it has the potfential and indeed we see across the
world that the music is being played different melodies, different tempos
but we see the sfakeholders playing together. And we're focusing on
our panel of the arbitral institute of course and | would argue that the
arbitral institute -continuing Elliot's mefaphor- is like the first chair in the
violin section. It is going to be sefting very much the tone of the music. So,
looking at the SCC not as marketing but as an example which | know
dear since | have been on the board for 12 years. We take a look af
the SCC as an example of an old institution we celebrated in January
2017 out centennial and we had over 700 people in Stockholm for a
series of events and did a series of activities to celebrate it. And it's taken
over 100 years to build the institute into what it is today and | think that's
an important message in building a new institute one should be very
ambitious very nimble and prepared to move quickly but also prepared
that it takes a long time to build the trust and the practice to become a
global leader.

So what do Arbitration Institutes do? The main and most important function
of courses is fo efficiently and effectively administer cases and as Elliof
pointed out, they also have an important role to educate and to increase
awareness, to promote arbitration generally fo contribute to developing
best practices which will encourage effective and efficient and ethical
arbitration. And then when | will be focusing on in the next ten minutes
or so; is helping to shape policy and to influence trends. So this is a
snapshot of the SCC. And you can see that it's a mixture of holding
seminars, meeting with policy makers, you can see the middle photo over
fowards Bennar -hat's actual photo from one of our board meetings- on
many of the board members are in that telephone box, we have our
board meetings at two o'clock on Wednesdays. So we can reach board
members from Beijing to New York at reasonable time and we also have



many members who are there in person and it's a mix of infernational
and local arbitration leaders. And that helps us to become more effective
policymakers and more effective influencers. Very quickly, we're going to
run through these stafistics quickly. | just want to point out that you can see
that there is a growing curve of the number of arbitrations we've been
pretfty steady at around 200 with about half infernational and half not. But
the snapshot you are seeing sfarted in 2005. If you go all the way back
to 2005 you will see there were not many cases.

We are the second most popular venue for investment arbitration as you
can see from 1993 to 2017 we've had 100 investment arbitrations and
| use that as an example commercial arbitration is quite important. But the
investment arena is an excellent example for us fo look af how arbitration
institute’s can fake a leadership role in disseminating information, based
on facts on engaging in policy and influencing what's happening. We
have quickly as you can see the stafistics on the number of cases coming
in every year. You can see here the type of investment disputes that we're
having, so on this we have a mix of things coming from the energy charter
freaty from the BIT. And important here we can see nationality of parties
and the nationality of parties this covers both commercial and investment
arbitration. And you'll see Turkey is one of our important parties in SCC
arbitration. So when it comes fo investment arbitration we know that there
it is a very confentious topic today. It's being attacked internationally, we
have new Achmea decision from the Court of Justice, followed by the
Commission in Parliament making statements during the summer regarding
the status of investment arbitration in Europe. This is a very fastmoving
areq, it is very changing landscape and we are very aware at the SCC
that it could very dramatically affect our role in administering investment
cases. And so we are very much engaged in policy discussions on that
level and | will come back to that.

But | want to first stop touchdown at the issue of diversity and | hope in our
discussions following our three presentations, we will have an opportunity
fo discuss a bit about diversity. How many of you heard of the pledge?
Have you heard of the pledge? Only a few? The pledge is an initiative
that was created by a number of prominent arbitration practitioner’s;
women and others. To try to actively engage the arbitration community in
doing something about gender diversity. And so the pledge encouraged
individuals, organizations, firms, institute’s, associafions to make a
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commitment to getting more women appointments. Ve, at the SCC take
it seriously since we had, we always had we think is a diversity inferest
in focus and fried to promote diversity. But since faking the pledge when
we sit in the board and we make decisions about who shall be appointed
as an arbitrator, we usually have a list of three in cases with a potential
lot of conflicts and difficulties. VWe may have a list that's longer. And we
always in the three so we'll say here are the three and the secretariat
will call number one to see if they are available if they aren't, they go to
number two or number three. On any list there will be at least one woman,
always. Recently in the last board meeting last month | think we had some
lists that consisted of two or three, out of three that were women and that
has resulted in a very much higher level of women appointments. You'll
see that in 2017 when the SCC appoints, we had %37 women that was
up from about %29 the year before. | think in 2018 we'll have made it
over the 40 percent mark. But when the parties appoint its only %8. And
when the two arbitrator’s appoint the chair its %0. Arbitration institutes
across the world are reporting stafistics. | think we're at the high end at
%37, but most institute’s today have broken the %20 ceiling or nosing up
around %30. So the institutes are taking a policy lead but it's not trickling
down and so we need to do more.

At the SCC we're also very focused on increasing the diversity of the
pool. We want younger arbitrators we very much but engoged and
frying fo inch fo frain, fo educate, and to include younger people. And
importantly and it should not be left behind and it should be very much of
interest to all of you. We need more diversity of a region. VWe need more
diversity of religion. We need more diversity of culture and background.
We need to break through the glass ceiling of Northern Europe and
Northern American arbitrators and that is something which all of us need
fo do because all studies of business in sociology show that you get
much greater leadership much greater results when you have a diverse
group. We're sfarfing to see clients demanding teams when they hire their
lawyers to reflect diversity. Companies see better results when they have
diversity. So this is a challenge that we must all engage in and the institutes
are leading the way as they should but we need more on board.

So now refuming to the investment as a good example of policy
engagement. The SCC now for some years has been actively contributing
fo the investor, sfate, dispute setlement debate. One of the things that the



SCC has been doing has been frying fo disseminate factbased information
because there is a lot of nonfactfullness out there in the debate, a lot of
emotional, a lot of lobby grouping that's not really contributing to a
informed debate.

The SCC has always been active in observing and confributing to
UNCITRAL but now in particular in working group 3 which is now working
on developing a response to investment arbitration. VWe organize a lof
of seminars and contribute to seminars events. And we have a unique
program in trying to crowdsource ideas and testing possible solutions that
I'll come back to. Again we are aware that the landscape is changing.
Investment arbitration may end up in new forms. It could even end up
with the proposed multi lateral courts which would be permanent courts
or temporary courts it may be moving that way and we take the position
as a policy fo fry to offer, experience and information. But we cannot
choose parties and we often are confronfed when deciding the seat of
arbitration that the investors will say give us Switzerland we have a nice
hungry decision in Switzerland, It's not in the EU and the states will say
give us Brussels. And we fake the position we're not taking a position it's
not for us fo decide whether investment arbitration should continue as it is
today or whether it should take a new form. So we fry to participate with
our experience and try fo partficipate with our information. But we cannot
choose an investor preferred position over a sfafe preferred position. We
are there to be neutral and impartial, we offer services if the states want
our services then we are happy fo provide them if the states would prefer
a different service provider for their disputes and do so in the context of
their new treaty negotiations, than it is for the states to do that. But we
can try to demonstrate to policymakers and fo influencers, what the hisfory
of our services are and what the benefits of our services are. We also
provide as | said Access to information adding facts to the debate we
have for some years had a Swedish arbitral portal where all important
cases relating fo arbitration are franslated into English and are made
available for users to download into access the decisions.

We also have a number of commercial law and other relevant legal
insfruments which are available franslated info English in our library, which
is free fo everyone fo use and then | mentioned this idea of creating
ideas. Some of the problem in response fo the issues relafing to investor
state is the importance of trying fo find solutions to ensure that there will
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be transparency and accountability. An investment law | think everyone
agrees that when it comes fo climafe change issues, human rights
issues, protection of investors for having fair and equitable treatment,
for having their investments protected, everyone agrees these things
need fo be achieved and the devil is in the details. How do we create
new investment treaties which will find a good balance and which will
encourage investors and give them the predictability and the profection?@
We're also providing states what they think is a fair level playing field
but accountability. The Treaty Lob Project invited teams across different
organizations fo compete for coming up with the best freaty. We had
38 teams registered and over the course of a couple of years. These
tfeams worked on coming up with a new model treaty that would achieve
environmental protfection, that would giving force to the Paris climate
agreements and such while also balancing the interests of stafes and
investors and the expert committee couldn't decide on the ultimate winner
so two different teams were declared the competing winners. They were
invited to present their work in Colombia, the institute there they were
able to present their work to the United Nations at its annual meeting in
the flaw. They were recently in Paris at the Paris meetings presenting their
work. So it's fanfastic fo see this crowdsourcing of ideas and the team'’s
consisted across different organizations; people from law, people form
engineering, people from business that group fogether and created ideas
fo fest and | would say that's an example of innovation and influencing
all in one. So again we're trying fo spread the potential of arbitration as
part of our cenfennial activities. A movie was made “the Quiet Triumph”,
frying fo show arbitration has solved conflicts around the world. State to
state complex, investment complex, commercial complex featuring three
leaders; one from China one from Russia and one from the US that have
been leading esteemed arbifration leaders together with a number of
other voices. VWe hope that this 50 minutes movie would be shown a few
fimes so far | think we're up to over 40 showings. There is going to be a
showing in Turkey later this month at a university and it's sfill going so it's
showing the promise of arbitration what we can achieve on a policy level
fo make the world better.

We're spreading the story of success through a book that you can
download it you have Kluwer Arbitration Membership, a book on
arbitrating for peace where each chapter is a chapter about is sfate
arbitration which helped avoid a conflict and resulted in peace. We had



a writing confest that the young writers could submit an absfract and the
last chapter was the winning abstract from a young writer joining more
experienced writers. We have CSR, human rights and climate change.
That is on our agenda we have had a number of conferences where we
talked about how fo enforce the goals in the Paris agreement in the house
agreement. There are no real enforcement or sanction mechanisms, an
arbitration could provide the solution. And again we are also looking af
sustainable development how can arbitration help to inferface fo achieve
sustainable developmente What can we, as arbifration influencers,
practitioners confribute fo thate Highly important one of the perhaps the
biggest challenge of our globe today:.

We're also talking about business and human rights how human rights and
business, the mix between public interests and private interests is one of
the really hot topics and very important areas that were very active in that
and exploring new technologies. We are looking af the SCC and | know
other institute’s are about improving our online services. So that you can
have uploading platforms and even online dispute resolution searchable
databases. We have Catherine A. Rogers here who will be speaking who
is a leader in searchable dafobases with Arbitrator Infelligence and we
need more databases which are searchable and providing information
about arbitrators and different techniques to all the users rather than to
those who are well resourced and repeat users. Virtual arbitration fo lower
the costs and to increase the efficiency and effectiveness. We're having
a lot of digital fransformation and artificial intelligence all of this we're
talking these days about disruptive innovation spilling the coffee to make
a better cup and of course block chain we have a special group that's
looking at the SCC into using block chain technology in the services we
provide. And | think that all of these areas are areas of both innovation and
policy which needs the attention of the arbitration institutes or we will be
left far behind. So these are areas I've just kind of done a quick post card
where institute’s can have an important role in policymaking, influencing,
engaging with their stakeholders, engaging with other organizations,
engaging with government and it's an exciting world we live in and |
think we can all contribute to making it better.

Q0



Mark Appel, ArbDB Chambers, Hakem:

Ginaydin. Buraya ve Istanbul'a dénip, yillardir tanidigim arkadaslanm
ve meslektaslarimla birlikte calismak bir zevk. Bennar, nazik tanitim icin
tesekkir ederim. Mehmet Gin, vyillardir stren liderliginiz igin tesekkir
ederim ve olana bakin, fantastik, iyi is cikardiniz. Bay Diren, iyi is
cikardiniz, sizin ve Ticaret Odasi'nin is sozlesmelerinde ve bircok sektdrde
ficari fahkimi yayginlastirma ¢abalarini ve bircok endistrideki devam eden
basarinizi takdir ediyorum.

Bugin hakem kurumlarinin rehberligi  hakkinda  konusma  yapmak
Uzere gergekten harika bir panelle ¢alismak benim aynicaligim. Ve bu
rehber, kelimelerin secimiydi. Ama daha énce is ya da fafil vasitasiyla
bulunmadiginiz bir yere gittiginizi dusinin. Yeni bir yerdesiniz, nereye
gideceginizi bilmiyorsunuz, nerede yiyeceginizi bilmiyorsunuz ve bunlar
onemli hususlar. Neye ihtiyaciniz vare Bazen sadece iyi bir rehbere
ihtiyaciniz olur. Simdi bu tahkim strecini disinin, bunlar ¢atisma icinde
olan insanlar. “Isim tehlikede, giivende bir ele, bana yardimer olmak icin
guvendigim bir G¢incu kisi gerekiyor” ve bu nedenle hakem kurumunu
strecte bir rehber olarak disiniyorum. Bu panel ile ilgili konusmam
organize ederken ve bu arada bizim yophgimiz gibi bir usuli konferans
veya bir organizasyonel bir konferans sadece iyi bir egitim uygulamasi
degil, iyi bir tahkim uygulamasidi. Meslekiasim Patricia’nin en basta
yaptigi mukemmel bir yorumu vardi, * Bir grup insanla tanistik ve onlara bu
fahkim streci ve tahkim kurallarindan beklentilerinin ne oldugunu sorduk,
ne yapmalilare " bunu benimle birlikie distntn. Bir kurum ve kurumsal
kurallar ortak veya topluluk beklentilerini kargilamali midire Evet, dogru
dustntyorsunuz. Peki ya, en iyi uygulamalari duydugumuzu distntyorum:
Kurumsal kurallar tahkimde en iyi uygulamalari yansitmali mi2 Yine olduk¢a
guvenli oldugunu disintyorum. Tahkim kurumlarn geregi gordigu zaman
kurumsal kurallar degistirmeli mi2 Belki daha zor. Ama belki bunun cevdbr,
D'dir. Gegen hafta girdiginiz sinavin cevabi; yukardakilerin hepsi.

Bu yizden oncelikle toplumun beklentilerini yansitan tahkim kurallar
kavrami hakkinda konusacagiz ve “neden?” dediginizi duyar gibiyim.
Tahkim, ticaret dinyasina hizmet etmektedir. Ticaret ise gesitlidir, konuma,
endustriye, kilturel ve yasal geleneklere gore cesitlilik gostermektedir.
Toplum beklentilerini yansitmak hakkinda konustugumuzda ne hakkinda
konusuyoruz? Oh, bu biytk bir topluluk! Fokat yopmamiz gereken sey ve



kurumlarin yapmaya calishdi sey bu. insanlarin bu strecten ne istedigini,
ne konuda anlasabilecekleri temel, ortak ve énemli ilkelerdir. Bizi birlestiren
seylerin bizi bélenlerden daha biyuk olduguna dair harika bir séz var. lyi
tahkim kurallari, bizi birlestiren seydir. Bu yontemi kullanan herkes, tahkim
ve fahkim kurallarinin seffaf ve anlasilobilir olmasi gerektigi konusunda
hemfikir olabileceklerdir. Strecin adil olmasi gerektigi konusunda hemfikir
olabilirler. Ve devam eden zorluklara ragmen, tahkim strecinde verimli
ve ekonomik olan sireci bulmaniz gerektigi konusunda hemfikirdirler; bu
nedenle kurum kurallarina bakh@inizda bu gibi seyleri gorirsiniz. Bu
sebeple kurumsal kurallar gercekten toplumun bekledigi seyin bir ifadesi
haline geliyor. Hizlica bir hikaye anlatacagim: hukuk profesérlerinden
biri, uzun zaman dnce sinifa geliyor, kurumsal olmayan bir tahkim s6z
konusu. Gergeklerin pesinde ve bir belge almaya ¢alisiyor. Tahkimle ilgili
bir belgeden bahsediyoruz. Olaylarin ne oldugu, insanlarin ne soyledigi,
ne sunulduguyla ilgili bir belge ve karsi taraf belge icin bir 8deme yapmis
ve bu sebeple ona bir kopya vermeyeceklerdi, bu sebeple mahkemeye
gitti ve bir kopya almaya hakkinin oldugunu soyledi.... Oyleyse,
kurumsal kurallari, toplumun stregle ilgili beklentilerinin bir ifadesi olarak
dusintyorsunuz ve daha sonra sirece kimin déhil oldugunu soruyorsunuz.
Patricia oyuncularin tekrarlomasindan bahsetti. Meselenin gergegi, cogu
kurum agisindan, tahkime basvuranlar ilk kez geliyorlar ve ¢ogu icin de
son seferleri oluyor. Insanlar dizenli kahlimeilar olmuyor ve bu yizden
rahat ettirimeleri gerekiyor. Bununla birlikte, dunya ¢apinda gergekten bu
alanda lider olan harika hukuk firmalanmiz oldugu gercegi var. Tahkim ile
ilk kez karsilasan ya da en azindan bu konuda uzman olmayan pek ¢ok
avukat var. Bu sebeple anlayabilecekleri, calisabilecekleri ve beklentilerini
karsilayacak kurumsal prosedirler olmasi onemli.

Peki ya degisikliklere Elliott, cok sik yapilan degisikliklerin tehlikelerinden
bahsetti, ancak ya sirecin gelistiriimesi gerekiyorsa? Nasil yapilacak, ne
yapacadize Kurallar neden degismelie Gereksiz yere degismemeli. Isin
gercegdi isler degisiyor, endistri degisiyor. Size bir ek vereyim; tahkime
basladigimda ¢ogu sézlesme sadece iki tarafliydi. Simdi sdézlesmelerle
dolu, durumlan ele almaya ¢alisan sirketler ve kurumlarla galisiyorum.
Sadece birden fazla taraf degil, birden fazla sézlesme s6z konusu.
Cok daha karmagik bir ticari dinya ve kurumlar dedi ki aman tannm,
birlestirme, farkli tahkim stregleri veya vyeni taraflar gefirmek, katilmak,
yeni taraflan strece dahil etmek gibi meselelerle ugrasmaliyiz ve bunlar
kendi kurallanmizla yapmaliyiz. Bu, kurallann nasil degistigine dair
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sadece bir 6rek. Yillardir birgok kurumla calistim ve kolaylikla yapildigini
soyleyemem. Kurumlar, Isvigre hikimetinin bu konuda bir Danisma Kurulu
ile yaptigi gibi uzmanlar déhil ediyor. Her zaman birbiriyle hemfikir
olmayan en iyi ve en parlak zekélari ise aliyorlar ve iyi tavsiye aliyorlar.
Bu, kural hazirlama komitesinde ¢alismanin eglenceli kisimlarindan biri.
Kurumlar en iyi uygulamalan yansitmali mie Kurumlar dinler, izlerler ve
diger kurumlarin ne yophgini izlerler ve bunun kéto bir sey oldugunu
dustinmiyorum, bence bu iyi bir sey. Ne ise yariyore Bir kurum her zaman
kendisine neyin daha iyi oldugunu sormali. Bu konuyu ele almanin daha
iyi bir yolu nedir ve baska yerlerde nasil oluyor ve bu bizim igin ise
yarayacak bir sey mi2 Bazen bu yenilik¢i bir ¢ézim anlamina gelir ve
Patricia’nin yenilikten bahsettigini hatirlarsiniz. Yenilikler kolaylikla ele
alinmasi gereken bir sey degildir, Ellioft bu konuyla ilgili konustu, ama
bazen gercek bir degisiklik yapmamiz gerekebilir. Size bunun bir rmegini
biraz sonra verecegim.

Ve son olarak davranissal degisiklikle ilgili olarak, sdylemekten Gzuntu
duyanm ki bazen deneyimli bir danisman sireci o kadar iyi égreniyor
ki, bazen —sireci ilerletiyor. Bu yizden size bir dmek verecegim:
uluslararasi tahkim kurumlarindaki taraflar bir araya gelerek ve birbirleriyle
konusuyorlar, bazen taraflar tahkim baslangicinda arastirmac kisileri ise
alip ve hakemlerin gegmislerine bakiyorlar ve baglanti anyorlar yani
herhangi bir sorun olup olmadigina bakiyorlar. Herhangi bir ¢ikar ¢atismasi
oldugunda bu sekilde bdyle oluyor. Sorunun Gzerine otururlar ve sorunu
agiklamazlar ve sirecin nasil yiridiging izlerler ve sirecin sonunda
diger tarafa giderler ve hakem X'in herhangi bir farafla bir baglanfisi
oldugundan hakem kararini bertaraf etmek isterler. Béylece kurumlar
bunun hakkinda konusmaya basladilar ve diger kurumlar tom olarak
ayni sorunla ilgilenirken ben de tam anlamiyla bu tasan komitelerden
birine baskanlik ediyordum ve bu konuda konusuyorduk, oldukga ilgingti.
Ve kurumlarin yapmaya basladigi sey, hakemler icin var olan bildirim
yUkimlulogunin taraflara ve kurumlara da genisletilmesi gerekfigi. Bir sey
biliyorsaniz, sdyleyin, bir sey biliyorsaniz ve sdylemediyseniz daha sonra
sikayet edemezsiniz. Bu yizden son derece mantikli ama bu bir degisiklik
ve davranis degisikligi.

Kural degisiklikleri ¢ok ileri gidebilir mi2 Tabii ki gidebilirler. Kendine su
soruyu sormalisin, Elliott ok iyi anlath, bu gercek deger mi yoksa sadece
gercek bir ihtiyaca cevap vermesi gereken en son sey mi2¢ Simdi daha gok



tarisilan bir tor kuraldan biri, son yillarda acil durum énlemleri. Oyleyse
hakem heyeti kurulmadan énce ne yapmalisiniz, bir tarafin yardim almasi
gerekiyorsa, bunu nasil ele aliyorsunuze Ve boylece gesitli kurumlar,
kurumun inanilmaz hizli bir sekilde atamasina izin veren prosedrleri bir
araya getirdi.

Bu ise benim idari tecribe ve yetki ile ilgili bir sonraki konumla alakalr.
Uzun siredir davalan yénefen ve aralarinda ihtiyati tedbirle ilgili derhal
midahale edebilecek hakemler iceren deneyimli bir panel ve yeni kurulmus
bir kurum arasinda fark var. Ele almak acisindan zor bir konu, buna hazir
miyize Bence kurumlarin gergekten kendilerine sormasi gereken bir soru
bu. Hakem tayin etmek igin 24 saat, heniz yeni baslayan bir kurum bir
yana, herhangi bir kurum igin kigtk bir is degil.

Son olarak, farkliyaklasimlarin bir snemi var mi2 Ben de éyle dusintyorum.
Ingiltere’deki meslektaslarimizin “farkli rotalar icin farkli atlar” gibi harika
bir sézi var. Yani, bir tarafin kosullara bagl olarak bir prosediri veya
baska bir prosediri istemesi, bir yerde bulunmasi ya da bulunmamasi

gibi durumlar séz konusu oluyor ve bu katt degil, iyi bir sey.

Son olarak idari degerden bahsetmek istiyorum ve biz yénetmeyen ve
yonefen kurumlardan bahsettik. Her iki turin de ¢alishgini ve iyi calishgini
tam olarak anlayan, yonetici olarak hareket eden kurumlar adina konusmak
istiyorum. Kurumlar deger katiyor ve ilk deger ise sireci baslatmak.
Kurumsal tahkim hikimleri kendi kendine uygulanmakiodir. Mahkemeye
gitmeniz ve sireci uygulamaya zorlamaniz gerekmez. Dosyanizi tahkime
koyup ve kurumsal kurallari bundan sonrasini halleder.

Inanilmaz derecede 6nemli bir husus da hakem atamalari meselesi.
Taraflarin katlmadigr durum, mesela ben hakemimi sectim, siz sectiniz
mi¢ Bugin olmaz, yarn olmaz, belki gelecek vyillar Gelecek yil
nasile Gelecek yil olmaz. Bdylece kurumlar devreye giriyor, bosluklar
dolduruyorlar, taraflarin - yapmadigi  durumda  ofoma  yopiyorlar  ve
hakemlerin gelisimi agisindan bundan daha énemli bir sey yapiyorlar.
Patricia Shaughnessy'nin bahsettigi gibi kurumlarin insanlan bu stregle
fanishrmasinin- énemli rolinden bahsetmek istiyorum.  Gelecek nesil
hakem liderliginin gelismesine yardimer oluyorlar. ICDR ‘da yénetim kurulu
Uyeligi yopan genc ve uluslar arasi alanda faaliyet gosteren Bennar'in
bana bu programda yer almami teklif etmesinden mutluluk duydum. Eh,
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hala uluslar arasi alanda foaliyet gésteriyorsun, o zamanki kadar geng
degilsin ama kurumlarin insanlara ne yapdbildigini biliyorsun. Kurumlar,
insanlara konusma imkanlar vererek bu sirece déhil etmeyi saglayabilir.

Son olarak, kurumun stre¢ hizlandiricr unsurundan  bahsedecegim.
Kurumlarin, hakemler ve taraflar arasinda araci olmasinda énemli bir
roli var. Birisinin streci ilerletmemiz gerektigini sdylemesi gibi bir rolu
olmali ve kurumlar bu roli oldukca ciddiye aliyorlar.  Hakem kararini
inceleyen, ekstra bir ¢ift gézin olmasi, taraflarn iddialarin ve karsi tarafin
iddialaninin kararlara yansiildigini gérmek iyi bir sey degil mie Ve siz
bu sekilde hakem kararlarinin incelenmesini saglyorsunuz ve bu kurumlar
icin gok énemli bir rol ve bunu her yerde yapmalarninin takdire sayan bir is
oldugunu distntyorum. Bu yizden duracagim ve zaman ayirdiginiz igin
tesekkir edecegim.

Mark Appel, Arbdb Chambers, Arbitrator:

Gunaydin. Itis a pleasure to be back here and Istanbul and working with
friends and colleagues who I've known for many years. Bennar, thank you
for the very kind infroduction. Mehmet Gun, thank you for your continuing
leadership so many years and look its happening you know, fantastic, well
done. Mr Diren, you did well and | applaud your efforts and the efforts
of the Chamber of Commerce to mainstream commercial arbitration in
business confracts and in many industries so confinued success in that
regard.

My privilege today working with this really wonderful panel is to talk
about the arbitral institution as guide. And it was a choice of words, this
guide. But think of yourself in going to a place that you haven't been to
before either on business or on holiday and you know you're in a new
place, you don't know where to go, you don't know where fo eat and
these are important things. What do you need? VWell sometimes you just
need a good guide. Think of this arbitral process now, these are people
who are in conflict. "My business is threatened, | need to turn fo a frusted
hand, a trusted party fo take me through” and so think of the arbitral
institution as a guide fo the process. VWhen we organized our conversation
about this panel and by the way, a procedural conference which is what
we had or an organizational conference is a good arbifration practice,
not just good education practice. My colleague Patricia had an excellent



comment right af the very beginning, she said “we met with a bunch of
people and we asked them what are the expeciations of this arbitral
process and arbitration rules, what should they do2” and think through
these now with me. Should an insfitution and should instfitutional rules meet
common or community expectations of the process? Yes, right you think.
How about, and | think we heard best practices: Should instfitutional rules
reflect best practices in arbitration® Again | think fairly safe. Should the
arbitration institute or should institutional rules when they think its necessary
actually by rule seek to reform behavior? Tougher one perhaps. But maybe
the answer to this, what's appropriate is D. The answer on the test that you
took last week; so it's all of the above.

So now ['ll take you through them we'll talk about this first this concept
of arbitral rules reflecting community expectations of the process and you
say ""whye". Arbitration serves the world of commerce. And commerce
is diverse, its diverse by location, its diverse by industry, its diverse by
cultural and legal fraditions. When we talk about reflecting community
expectations what are we talking about? Oh that's a big community! But
that's what we need to do and that's what institutions try to do. They try
fo reflect what people are looking for out of the process, what they can
agree are core and common and important principles. There's that great
expression about what unites us is greater than what divides us. Good
arbitration rules is it's really what unites us. | think everyone who uses
the process can agree on several things they can agree that arbitration
and arbitration rules should be transparent and understandable. They
can agree that processes should be fair. And they agree notwithstanding
continuing challenges that in arbitration you should find the process that
is efficient and economic and so if you look to institutional rules you see
these things presenting themselves. So institutional rules really become a
statement of what the community expects. | say quick story upon the board
there: one of my law professors, a long time ago comes to class, he's had
a non-instituional arbitration. He's after the fact and he's trying to get a
hold of franscript. It was a transcript for the arbitration. Transcription of
what occurred, what people said, what was presented and the other side,
his counterparty, had paid for the franscript and they weren't going to give
him a copy and so he went to the court and he said I'm entitled to a copy.
The transcript became the record of the proceedings and as my evidence
I'm going to give you a copy of the AAA Commercial Arbitration Rules
and if you look af this section of the rules it says that notwithstanding what
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that | didn't pay for it, if it becomes the record I'm entitled to a copy. So
this is what you think of institutional rules as an expression of community
expectations of the process and then think of also who's coming to the
process? Patricia falked about repeat of players. The truth of the matter is
that for many if not most of the institutions, people who come to arbitration
come as the first time and for many of them I'm happy to say the last
fime. People aren’t regular participants and so they have to be made
comfortable. Notwithstanding the fact that we have wonderful law firms
around the world who are really leaders in this field. There are many
lawyers who encounter arbitration for the first time or af least are not so
expert in it and so having instfitutional procedures that they can understand
and work with and that meet their expectations is important.

What about changes? Elliott talked about the dangers of changing foo
frequently but what if the process needs improvinge How do you go about
it, what we do? Why should rules change? Not changing needlessly. Truth
of the matter is business changes, industry changes. let me give you an
example; when | started in the arbitration business most contracts were
just two parties. Now | work with companies and institutions who are
frying to address situations where there are tears of confracts. Not just
multiple parties but multiple tiers of contracts. It's @ much more complex
commercial world and so institutions said “oh my godness, we have to
deal with issues like consolidating, separate arbitration proceedings or
bringing new parties, joining, bringing new parties info the process and
we need to do that in our rules” It is just an example and how our rules
change is mode?

Having worked with multiple institutions over the years that they're not made
lightly. Institutions are bringing expertise much like Swiss government did
with this a Board of Advisors. They bring in the best and brightest minds
who don't agree with each other all the time that's one of the great fun
bits of working on a rules drafting committee and they get good advice.
Should institutions reflect best practices? Institutions listen and watch and
they watch what their fellow insfitutions are doing, and | don't think it is a
bad thing, | think that's a good thing. What works2 An insfitution should
be asking itself all the time what's a better? What's a befter way to get af
this issue and what's going on elsewhere and is that something that would
work for us2 And somefimes that means an innovative solution and you
remember Patricia falked about innovation. Innovations are not something
that should be undertaken lightly, Elliott spoke to that, but sometimes they
make real change. I'll give you an example of that in just a litlle bit.



And finally as to behavioral modification, I'm sorry o say that somefimes
experienced council learn the process so well that they learn how to
sometimes | guess the expression is -game the process- .So I'll give you
an example: parties in international arbitration institutions coming fogether
and talking to each other, we're finding out that sometimes parties are
hiring Investigative people at the beginning of an arbitration and they're
looking into the backgrounds of arbitrators and looking for connections,
and looking for problems frankly. And things where a conflict of interest
perhaps has been indicated and then they are and this happened. They
sit on the problem and don't disclose it themselves and then sort of watch
how the process goes and at the end of the process approach the other
side and say we're going fo be filing to set aside the arbitration award
because we have found that arbitrator X was connected to a party,
fo you in some way or fo the other side some way. So the insfitutions
started talking about this and | was literally chairing one of these drafting
committees while another institutions was dealing with exactly the same
problem and we were talking to each other was very interesting. And
what institutions are sfarfing fo do is o say that the duty of disclosure that
exists for arbitrators should be extended to the parties themselves and to
council. It just makes sense so if you know something, say so and if you
know something and you don't say so then you can't complain of it later.
So it just makes sense but this is a change and its behavioral modification
like it or not.

Can rules changes go too fare Of course they can. You should ask yourself
the question, Ellioft managed it very well, is this real value or is it just the
latest thing it should address a real need. Now one of the more hotly
debated sort of rules changes at multiple institutions over the last number
of years emergency measures. So what do you do before the arbitral
fribunal is constituted a party is in need of relief how do you address it2
And so various institufions have put fogether procedures that allow the
institution fo appoint on an incredibly rapid basis.

This really goes to my sort of next issue which is administrative experience
and competency. There's a difference between an instfitution that's been
administering cases for a long time, has an experienced panel including
arbitrators who are ready, willing and able to step immediately to address
issues of inferim relief in emergency relief(1:00) and a brand new start up
institution. It is a fough issue to address are we ready for thise | think it is a
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question that institutions really need to ask themselves. 24 hours to appoint
an arbitrator is no small task for any institution let alone a beginning, an
institution that is just getting started.

Finally is there a value in diverse approaches | think so. Our UK colleagues
have this great expression they say horses for courses, so depending on
the circumstances a party might want this type of procedure or that type of
procedure, might want fo locate their place in this place or in that place
and that's a good thing not a bad thing.

Last thing | want fo talk about is administrative value and we've talked
about institutions that don't administer and institutions that do. | want fo
speak up for institutions that act as administrators understanding full well
that both models work and work well. Institutions add value and the first
value is getting the process starting. Institutional arbitration clauses are
self executing. You don't need to go info court and have a court compel
the process. You can file your arbitration and insfitutional rules is going to
take you forward from there. Incredibly important is the issue of arbitrator
appointments when the parties fail to participate | named my arbitrator,
would you name yourse VWell not today, not tomorrow, maybe next years.
How is next year? Next year is no good. So institutions step in, they act
as gap fillers, they appoint when parties don't do it themselves and they
do something more important than that in terms of the development of
arbitrators | want to speak up for what Patricia Shaughnessy talked about
which institutions play a key role in infroducing new people to the process.
Assisting the development of the next generation of arbitrator leadership.
| was so pleased to be asked to be on this program by Bennar who was
an executive board member times past for ICDR young and international.
Well you're sill infernational you're not as young as you were then but
you know that's what insfitutions can do. The instfitution’s can by giving
people speaking opportunities, by gefting them engaged and committees
bring people info the process.

Finally I'm going to speak about the role of the institution as a process
expediter. There is a real role for inferposing an institution between the
arbitrators and the parties. There is a role for someone fo say we need
fo move this along and institutions take that role very seriously. And then
finally isn't it @ good thing award scrutiny isn't it a good thing to have
an exfra set of eyes on that arbitration award to have someone who



knows what the parties filed to know that the claims are reflected and the
counterclaims are reflected in the decisions and that's what you get by
way of award scrutiny it's a very important role for insfitutions and it's one
| think that they do an admirable job of doing everywhere. So with that I'l
stop and say thanks for your fime.

Soru & Cevap:

Bennar Aydogdu:

Cok geng olmayan bir avukat olarak, tesekkir etmek isterim Mark. Yillar
énce sizinle calismak bir zevkti. Bu yizden tim konusmacilarimiza tesekkir
etmek istiyorum. Elliott, Patricia ve Mark, bugin bizimle birlikte oldugunuz
icin tesekkir ederiz.

Bennar Aydogdu:

As a not very young practitioner 'll like thank you Mark. It was a pleasure
working with you ages ago. So | would like to thank all our speakers
Ellioft, Patricia and Mark thank you for being with us today.

izleyiciden Soru:
Aslinda sorumu tim panelistlere sormak istiyorum: Kurumlarnin her turlg
yolsuzluga ve ¢ikar ¢atismasina karsi hareket edebilmeleri igin kontrol
veya denetim mekanizmasi olmasi gerektigine inaniyorum. Bu konuda ne
dustniyorsunuz?

Question:

| would like fo ask my question to actually all of the panelists: | believe
the institutions should also have some level of control or supervision role
fo act against any kind of corruption and conflict of interests so what do
you think about thise

Cevap, Patricia Shaughnessy:

Bu ¢ok onemli ve eminim ki hepimiz hikayelerimizi paylasabiliriz fakat
bazen tahkim baslar ve tahkim icin talep geldiginde, sekiretelikte tehlike
sinyalleri séz konusu olabiliyor. Bu durumda kurumun dikkatli olmasi
hususunda davali kimse olmadigi durumda - “cep tahkimi” veya “sahte
tahkim” olarak adlandirlabilen durumlara dahil olmamalarn konusunda
dikkatli olmamalar  gerekiyor. Bu sebeple dikkatli ilerlenmelidir ve
bu konuyu Asya'da ki bazi tahkim kurumu liderleriyle konferansta



gorustigimde bana séylenen, tehlike sinyallerinin s6z konusu oldugu bir
tahkim varsa ve davali yoksa davacinin istedigi hakemi kesinlikle tayin
etmedikleri ve 6zellikle tek hakemin oldugu durumlarda kurumun bildigi ve
dikkatli olacagina emin olduklan hakemi atadiklarydi.

Answer, Patricia Shaughnessy:

This it's quite important and I'm sure that all of us can share stories but it
sometimes happens that arbitration is started and request for arbitration
comes in and red flags are waving to the Secretariat that by the nature
the request for arbitration there may be a non respondent that the institute
needs to be careful that they don't participate in what might be a what's
called “a pocket arbitration” called “fake arbitration” in some parts of
the world. So they need to be sure that they proceed carefully and |
understand | was recently discussing this issue with some arbitration
institute leaders in Asian conference and | was told that and then many
of the insfitute’s there and | can reflect it's kind of similar if they have an
arbitration coming in that has red flags and the there's no respondent,
they will never appoint the arbitrator suggested by the claimant, that they
will always appoint particularly if it's going to be a sole arbitrator or an
arbitrafor that the institute knows is going fo be very careful.

Cevap Devam, Elliott Geissinger: 4

Evet, katliyorum ve bu konuda dogrudan deneyimim oldu. Isvigre tahkimi
dogmadan énce- kisa bir sire énce ortaya ¢ikh (Pafricia “Biliyorum”
diyor) Cenevre Ticaret ve Sanayi Odasi tahkim komitesinde ofuruyordum,
(Patricia biliyorum dedi). Bununla beraber sipheli bir dava geldi, daha
énceden ayni dava ayni hakem ve ani avukatla yapilan tekrar eden bir
davaydi. Taraflar tarafindan mutabik kalinan tek hakem ile, doha Oda
tarafindan onaylanmadan taraflar mucizevi bir sekilde uzlosti. En basit
cikis yolu hakemi onaylamamakii ve dava elimizden gitti ancak yozlasmis
olmayabilirdi, yasadisi olmayabilirdi, kara para aklamak degil de
doviz kuru kontrolinden kacis olabilirdi. Biz bunu yerel saveilara bildirip
bildirmememiz gerektigini disiniyorduk ¢unki burmuma pis kokular
geliyordu.

Answer, Elliott Geissinger:

Yes, | agree with that | had experienced a direct experience of a case
when | was sitting at the arbitration committee of the Geneva Chamber
of Commerce and Industry before the Swiss arbitration has emerged the



practice that was a litle while ago (Pafricia says ‘I know') ago before
you started practicing. Indeed a case came in that was suspicious not
the first time but it was a repeat case with a repeat lawyer and repeat
arbitrators. Sole arbitrators agreed by the parties that miraculously reached
a settlement within even before they were confirmed by the chamber and
the way out was simply not to confirm the arbitrator and the case went
away but it might not have been corrupt it might not have been illegal
it may have been a way of avoiding currency exchange controls rather
than money laundering but | even remember that we were wondering
whether we should report the case to the local prosecutors, because it had
a ferrible smell dbout it.

Mark Appel:

Belki biraz daha kolay bir goérey, ¢inki ¢ikar ¢atismasi oldugunda
kurumun siklikla hakemin birakmasi veya devam etmesi konusunda karar
vermesi gerekebiliyor. Bennar'a bize sorabilecegi tavsiye sorular verdim
ve verdigim suydu: Kurum igin en onemli tek gérev nedire Akillarinda
tutmasi gereken en énemli tek konu nedir ve dedim ki: “dogruluk”, ¢inki
onsuz hi¢ bir seye sahip degilsin. Biz given isi icindeyiz ve kurumlar
kendilerine sunulan anlasmazliklan ¢ézmeyi ciddiye almalidirlar, hakem
devam efsin ya da etmesin.  Cok énemli bir gorev, bu kurumlann gok
ciddiye aldiklari ve sirecin kalbine giden bir yol. Etik kanunlar yizinden
varlar bu konferansta olmakfon ¢ok mutluyum ve bu baslik ¢ok kritik ve
dnemli.

Mark Appel:

Maybe it is a bit easier role, because it is a common role which is the
institution in society frequently deciding whether an arbitrator should step
down or confinue based on what is suggested is a conflict of inferest. |
gave fo Bennar suggested questions to ask us and the question | gave
her was: What is the single most important role for an insfitution® VWhat
is the single most important that they have to keep in mind and | said
integrity”’, because without it you have nothing. We are in the frust
business and what institutions can do and take seriously is this issue of
resolving conflicts that arise or that are presented to them and whether an
arbitrator should continue or not. It is a very important role, it's one that
institutions take very seriously and should and it goes to the very heart of
this process. It's why this code of ethics, I'm so happy to be here at this
conference and this is the headline you know it is a crifical thing.



izleyiciden Soru:

Kusura bakmayin, fekrar ben. Baska soru yoksa takip eden bir soru
sormak istiyorum: merak ediyorum acaba  kurumlar dogruluk ilkesini
nasil kurumsallashirabilirler cinki séylediginiz izere avukatlik firmalarinin
arastirmacilar ¢ok yaygin gériliyor. Neden kurumlar tarafindan degile
Neden kurumlar kendi aragtirmacilarini ¢alistnp atamalan yapmadan
kendi kontrollerini yopmiyorlar, boylece daha emniyetli ve kontrolli olurlar
ve hatta hukuk firmalan tarafindan getirilen davalarn sinirlandirabilirler
bile, ciinkii avukatlik birolarinin hakemler istinde etkisi oldukca fazla.

Question

I'm sorry it's me again. If there weren't any questions | was just going
fo ask for a follow-up because | was wondering how institutions could
actually institutionalize this infegrity issue because you mentioned the
investigators of law firms which is very common. And why not by the
institutions@ Why don't they employ investigators themselves to do their
own checks before making the appointments or making the process a litle
bit safer or even take some regulatory or some precautions fo limit the
number of cases appointed fo some arbitrators or even limit the number
of cases represented by law firms because that's a more critical issue in
practice where law offices have too much influence on arbitrators.

Cevap Mark Appel:

Cok gizel bir soru ve cevabr “Yukandakilerin hepsini yapiyorlar”. Belki
arastirma yapmiyorlar ama atama sayilarninin takibi ve ayni hakemin
faraflar ayni taraf tarafindan birgcok davada segilmesi ve bunun siklikla
yapilmasindan dogabilecek zararlara karsi tedbirliler. Kurumlann artik
disarida inceleme komiteleri var ve bunlar kurumlara aciklama ve zorluklar
konularinda yardim ediyorlar. Kurumlar bu isi ¢ok ciddiye aliyorlar ve
yukandaki tavsiyelerinizin cogunu yerine getiriyorlar.

Answer Mark Appel:

I's a great question and the answer is “They do all of the above”.
Maybe not investigations but certainly in terms of monitoring the number
of appointments and being careful themselves about what can happen
which is that a single, a select number of people get too many or | guess
worse yet you have you do have an issue where an arbitrator is selected
by the same party in multiple cases and this is presented itself more and
more frequently. Insfitutions now have outside review committees actually



assisting them with these disclosure and challenges. And so that's being
done. Institutions take this very seriously and in fact they're doing many of
the things that you suggested.

Cevap Devam, Patricia Shaughnessy:

Ben de konuya gireyim ve iki fip kurum arasindaki farki anlatayim. Buna
bagl olarak &rek olarak ICC'yi alirsak, taraflar hakemlerini seciyorlar ve
ICC onayliyor ve ancak bu durumda hakemler ataniyor. SCC'de biraz
daha yumusak bir dokunus vardir. Taraf ézerkligi icin cok saygimiz vardir,
taraflar aday hakemlerini segerler. SCC'de ise bu durum daha hafif, biz
faraf bagimsizhgina ¢ok saygr duyuyoruz, faraflar kendi hakemlerini
seciyorlar. Taraflar afarsa atanmis olurlar, biz onaylamayiz ve arastirmaci
gibi karsi cikmayiz. Cikar catismasi halinde hakemin feshedilmesi ancak
karsi cikildiginda gerceklesiyor ve bununla beraber IBA kilavuzunda bitin
listelerden feragat edilemez yozilanlar hari¢ feragat edilebiliyor. Bundan
oturt mevzuat cercevesinde herhangi bir taraf tarafindan karsi ¢ikilmadigs
takdirde UNCITRALveya ICC veya SCC'ye gore on besten otuz giine kadar
stre var. Eger bilinmesi gereken zamanda gefirimezse, o zaman kurum
olarak bizim sorgulamayla ilgilenmemiz kolay olur. Bu yil SCC'de kurul
kararlarinin kisa agiklamalarini yayinlamaya basladik. Baska kurumlar da
yayinlamaya basladilar. Uygulamamiz hakkinda érekler vermek amagli
her bir kag yilda bir baskiya hazir ézefler yayinladik. Fakat bizim disarisi
icin denefleme kurulumuz yok. Ancak disanda arastirma grubumuz yok.
Biz arasfirma yapmiyoruz, yorum yapmak konseye ve hakemlere baglidir.
Biz gorevimizi atamalar yonetmek olarak gérmiyoruz ve tabii ki tekrar
eden atamalar hakkinda davalar ve sipheler séz konusu ve bunlar bizi
Elliot'un bahsettigi etik meselesine getiriyor. Buna gére: acaba kurumlar
etk meselelerini deneflemeli mi, izlemeli mi, arastirmalimi, sorusturmall
ve yaphinm uygulamali mi2 Sunumunuzda bahsettiginiz gibi lsvigre bunu

YapIyor.

Answer, Patricia Shaughnessy:

Let me jump in and say you have to make a distinction between two types
of institutions. In this regard if you take for example the ICC, the parties
nominate their arbitrafors and then the ICC confirms and then only then
do they become appointed arbitrators. In the SCC were a litile lighter
fouch, we have strong respect for party aufonomy the parties oppoint their
arbitrators. We do not confirm them if the party appoints them then they
are appointed and we do not go about like an investigator a prosecutor



looking to see whether or not there might be grounds fo challenge. So
the removal of an arbitrator on the grounds of a conflict of interest is only
occurring when there is a challenge and indeed under the IBA guidelines
all of the lists are waivable except for the non-waivable read.  So that if
party doesn't bring a challenge under the regulatory framework which
depending on if you're looking at UNCITRAL or the ICC or SCC, is usually
between fiffeen or thirty days. If it's not brought from when you knew or
should have known, then it's quite easy for us as an institute fo deal with
the challenge. We started at the SSC this year with publishing or giving
the parties short reasons for the board’s decisions. Other instfitutes are
starting fo publish, we published them in a redacted summarized form
every few years fo give an example of our practice. But we don't see
we do not have an outside review board. We don't do investigations
its up for council and for the co-arbitrators perhaps make comments and
so it's not we don't see our role as supervising the appointments and of
course there are court cases and concems dbout repeat appointments
and that leads and | think to the ethics thing which Elliott mentioned about
should institute’s be supervising, moniforing, investigating, prosecuting
and sanctioning ethics and that was something which the Swiss as you
mentioned in your presentation.

Cevap Devam, Elliott Geissinger:

Evet, demek istedigim sudur ki bir sonra ki paneldeki tarfismayi
etkisizlestirmek istemiyorum fakat tahkim demekleri taraf temsili konusunda
IBA kilavuzuna oldukga tepki gésterdiler. Birgok unsur sorun olmasa da,
efik kurallarla ilgili bazi yanlis dokimanlarin delil olarak konulmasiyla ilgili
sorunlar vardi. Ancak, hakem heyetinin siregteki etik sorunlarin gozlemcisi
veya yargici olmasi gerektigi ve bizim igin bunun en kéti ¢ozim olmadigs
konusunda bazi kurallar vardi. Simdi, kurumlann bunu yapmasi kolay
degil, kisisel olarak rollerinin kendi kurallarn oldugunu sanmryorum. Bence
bu strece hic dahil olmayan biri olurdum, ama bu biyik bir tarisma. Cok
buyuk bir tartisma var.

Answer, Elliott Geissinger:

Well yes | mean that | don't want to preempt the discussion in the later
panel but it's that this was arbitration association had a very strong
reaction against the IBA guidelines on party representation o the extent
| mean there's a lot of things in there which are fine- but to the extent that
those guidelines purported to set a number of ethical rules which were



fine some of them are rather obvious you don't falsify documents to put
them in as evidence in your arbitration that doesn’t seem to be sefting a
very high standard. But there were some rules where the idea was that
the arbitral tribunal should be the monitor or the judge of ethical issues in
the process and not for us was the worst solution possible. Now, whether
the institutions could do that that's not easy, personally | don't think it's
their rule with their role. | think it'd be someone who is not involved in the
process at all, but that is a big debate. There is a very big debate.

Av. Arb. Bennar Aydogdu:

Cok tesekkir ederim. Hepinize fekrar tesekkir ve bizi dinlediginiz
icin tesekkirler. Saninm zamanimiz doldu. Bir sonra ki panelde kahve
molasindan sonra gérismek Uzere.

Atty. Arb. Bennar Aydogdu:

Thank you very much thank you all again and thank you too for listening
fo us. | think our time is already up. So see you in the next panel ofter
coffee break.



ISTANBUL TAHKIM
DERNEG]

Uluslararasi Ticari Tahkimde Etik

Uluslararasi ticari tahkimde etik konusunda uluslararasi taninilhiga sahip
olan ve bu konuda birgok eser yayinlamis bulunan Prof. Dr. Catherine A.
Rogers, ISTA Etik Kurallarinin lansmani vesilesi ile etkinligin ilk keynote
konusmasini yapacak, sorular cevaplayacak.

e Konusmaci: Prof. Dr. Catherine A. Rogers, PennState Law, Queen
Mary University of London
e Host: Prof. Dr. Erciment Erdem, Erdem & Erdem, Kurucu ve Kidemli

Ortak

Ethics In International Commercial Arbitration

Dr. Catherine A. Rogers who has published many works on this subject and
has gained infernational recognition in the field of ethics in inferational
commercial arbitration. She will make the first keynote speech of the event
on the occasion of the launch of the ISTA code of ethics and she will
answer the questions.

e Speaker: Prof. Dr. Catherine A. Rogers, PennState law, Queen Mary
University of London

® Host: Prof. Dr. Ercument Erdem, Erdem & Erdem, Founder and senior
Partner



Prof. Dr. Erciment Erdem, Erdem & Erdem, Kurucu ve Kidemli Ortak:

Degerli konuklar, Istanbul Tahkim Dernegi'nin yonetim kurulu, Uyeleri ve
degerli baskani, kiymetli hocalarm ve kiymetli tahkim dostlari, hepiniz
buginki etkinlige hos geldiniz. Istanbul Tahkim Demegi, Mehmet Bey'in
acils konusmasinda belirttigi gibi uzunca bir hazirlik strecinin sonunda
kuruldu ve bugin énemli bir etkinlige ev sahipligi yapiyor. Emegi gegen
herkesi kutluyorum ve tesekkir ediyorum. Bu ofurumda ele alacagimiz
konu etik ve konunun gercek bir uzmaniyla birlikte olmanin da mutlulugu
icindeyiz. Profesér Rogers hem Queen Mary hem de Penn Universitesinde
dersler veriyor ve neredeyse etik alaninda yazilmis tim makalelerin miellifi.
2014 yilinda kaleme aldigi Oxford Yayinlan'ndan ¢ikan ¢ok énemli bir
kitabr var. Merak edenler icin mutlaka bir géz atilmasini neririm, ok ufuk
agic. Kitap hakkindaki yorumlan da okudum ve gercekten etkilendigimi
de soylemek isterim. Onun icin bu oturumda ¢ok sey égrenecegimizden
eminim. Simdi bugin ISTA'nin hakemlere yonelik etik kurallarini ele almak
Uzere toplaniyoruz. ISTA fevkalade bir ilke imza att ama etik deyince
bunu aslinda hakemlerle sinilamamak lazim. Cinki tahkim icinde bircok
paydasin bulundugu bir bitin. Tobi ki basrolde belki hakemler var ama
en az hakemler kadar énemli avukatlar var, tahkim kurullar var, tahkim
sirecine katilan uzman taniklar var, hatta tahkimi finanse eden kuruluslar
var. Bunlarin hepsinin tahkimdeki etige iliskin degisik sorumluluklarn var.
Tahkim kurallarina bakhgimiz zaman, ki bugin sizlere dagitilan brosirde
karsilastirmali bir calisma da géreceksiniz, kimi kurallarda daha uzun kimi
kurallarda daha kisa, etik temelli ilkeler ve kurallar var. Demek ki burada
daha heniiz ne ulusal bazda ne uluslararasi bazda bir konsensis, bir
fikir birligi saglayamamis durumdayiz. Hi¢ kuskusuz bitin bu tahkimde
yer alan paydaslar ait olduklar kiltirden veya geldikleri cografyadan
cok onemli dlcide efkileniyorlar. Bu etki sahip olduklar etik degerleri
de efkiliyor. Butin bunlar ve daoha fazlasini Profesér Rogers'in: simdiki
sunumundan &grenecegiz. Ben sozi kendisine birakiyorum. Sorular icin
gerekli aciklamalar yapildi. Sorularinizi da bekliyorum.

Prof. Dr. Erciment Erdem, Erdem & Erdem, Kurucu ve Kidemli Ortak:

Dear guests, members of the board of Directors of the Istanbul Arbitration
Association, and the president of the Istanbul Arbitration Association, my
esteemed instructors and esfeemed arbitration friends, welcome all of you
fo the event today. Istanbul Arbitration Association, as Mehmet Bey stated



in his opening speech, was esfablished af the end of a long preparatory
process and is hosting an important event today. | congratulate and thank
everyone who has confributed. We are happy fo be with a real expert
on ethics and the issue we will discuss in this session. Professor Rogers
feaches at both Queen Mary and Penn University and is the author of
almost all articles written in the field of ethics. She has a very important
book published by Oxford publications in 2014. For those who wonder,
| strongly suggest a look at it, very open horizon. I've read reviews about
the book, and I'd like to say that I'm really impressed. I'm sure we'll learn @
lot about him in this session. VWe are now assembling today to address the
ethical rules of ISTA for the arbitrators. ISTA has achieved a phenomenal
principle, but when it comes fo ethics, it should not be limited to the
arbitrafor. Because there are many stakeholders in arbitration. Of course,
there may be arbitrators in the lead, but there are lawyers as important
as the arbitrators, there are arbitration boards, there are expert witnesses
involved in the arbitration process, and there are even organizations that
finance arbitration. They all have different responsibilities for Ethics in
arbitration. When we look af the rules of Arbitration, and you will see o
comparative study in the brochure that is distributed to you today, some of
the rules are longer, some of the rules have shorter, ethicalbased principles
and rules. This means that we have not yet been able o reach consensus
on a national or infernational basis. Of course, the stakeholders involved
in all this arbitration are very much affected by the culture of which they
belong or the geography in which they come from. This effect also affects
their ethical values. We will learn all this and more from Professor Rogers's
present presentation. waiting for your questions.

Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary University of
London:

Oncelikle beni davet eftikleri icin organizatérlere tesekkiir etmeliyim.
Benim icin bir onur ve bu aralar olduk¢a mesgul oldugumu sdylemeliyim.
Din gece geg saatlerde Londra’dan geldim, yarin ne yazik ki Doha'ya
gitmek zorundayim. Eski bir égrencim olan Hayati tarafindan bana ilefilen
zarif davetiye olmasaydi gelecek zamani bulamazdim. Burada olmakfan
dzellikle mutluluk duyuyorum ¢inki seyircilerden hem Queen Mary hem
de PennState’den birkag eski 6grencim var ve buraya gelip, daha énce
baska bir yerde yazilar yazdiklar ve benim égrencim olduklari bir konuda
tahkim toplulugunu gelistirmeye calisirken onlar gorebilmekten gergekten
onur duyuyorum.



Bu yuzden baslamama izin verin, aslinda bir disince deneyi ile
baslamak ve geri dénmek istiyorum ¢inki simdi hepimiz uluslararasi
tahkimin var oldugu ve elbette var olmasi gerektigine inaniyoruz, énemli
ancak gergekten var olabilecegi ok belli degildi. Bu disince deneyinde,
yaban arisi benzetmesini veya metaforunu ele almak istiyorum.  Yaban
ansinin - ugtugunu  biliyoruz, onlan  gérdik, ¢apraz  polarizasyon,
ciceklerimiz ve Uretim icin dnemli olduklarini biliyoruz. Ancak  bilim
adamlar neden ugmalan gerektigi konusunda ¢ok net degiller. Aslinda,
yaklasik 30 yil éncesine kadar bir fizikgiye sorsaydiniz, yoban arnsinin
ugmasinin imkénsiz oldugunu soylerlerdi. Agiklayamazdilar. Vicutlarinin
cok agir oldugunu, kanatlarinin ugamayacak kadar kigtk oldugunu ve
havacilik mihendislerine sorsaydiniz da, ugmalarinin imkénsiz oldugunu
soylerlerdi, ugamayacaklarini sdylerdiler. Kanatlarinin ok yavas ¢irptigini
ve biraz dengesiz olduklarini, ugamamalar gerektigini  sylerlerdi.
Ama bir sekilde uguyorlar. Ve aslinda son 30 yilda “Yaban anisi nasil
ugabiliyore”  sorusunun yanih Cin'deki deneyler sayesinde lazerle ve
ayna kullanarak verilebildi. Ayni seyin uluslararasi tahkim igin de gegerli
oldugunu sdyleyebilirim, o yizden bir anligina var oldugunu unutalim ve
birilerinin gelip “Yeni bir uyusmazlik ¢dzimi sekli sunacagim” dedigini
varsayalim. Ulusal mahkemelerin yerini alacak, tamam mi2 Fakat onlar,
devlet tarafindan atanan, gizel cibbeleri olan, mibasir, bayrak ve adalefi
temsil eden tim bu sembollerin bulundugu mahkeme salonlarinda oturan
hakimlerin yerini alacak.  Onlar dinyanin dért bir yanindaki rastgele
yerlerde konferans salonlarina koyacagiz. Hukimetin yayinladigi ve
duzenledigi kurallar yerine bir prosedir ve delil séz konusu, bizim hakem
kurumlar dedigimiz kurumlar farafindan hazirlanan esnek kurallar olacak.
Ve bitin bunlar temyiz incelemesi olmadan, karar mercilerinin incelemesi
olmadan organize edecegiz, bunlan hakemler olarak adlandiracagiz
ve tim bu projeyi, bu dinya ¢apindaki sistemi tamami iki sayfalik bir
belge ile dizenleyecegiz, bunlara anlasma diyecegiz ve belki de New
York'ta imzalayacagiz.  Bunu size feklif efsem, muhtemelen insanlarin
yaban anisi hakkinda séyledikleri gibi “muhtemelen ise yaramaz” dersiniz.
Yergekimine karsi geliyor ve mimkin oldugunu éngéremiyorum derdiniz.
Fakat aslinda, uluslararasi tahkim, uyusmazlik ¢ozim sistemi icin neyin
gerekli oldugu hakkindaki tom dusuncelere karsi tam da bunu yapmistir.
Bugin var olan tm tarihi anlasmalar dinya ¢apinda énemli dlcide
basarnli bir sisteme sahipler ve son yillarda gérdigimiz gibi giderek daha
fazla sayida yeni Ulkede ve yeni oyunculan kendilerine gekiyorlar. Bu
yUzden bugin Istanbul, Turkiye'deki yenilikleri kutlamak igin buradayiz.
Fakat birgok yonden yuzyillar stren tarihin doruk noktalandir.



Simdi yaban arisi metaforundan baska bir metafora, binaya gegecegiz.
Eger yeni bir yopi, bina insa etmeye calisiyorsaniz,  birgcok insan
famam bu guzel binada olmak istiyorum, kemerler ve harika vitray cam
pencereler ve gizel halilar istiyorum “ve bu binanin tim dekorafif yénlerini
dustntyorsunuz. Ancak hepimizin bir binanin gi¢li ve strdurilebilir
olmasi gerektigini bildigi gibi, dordine ihtiyag duyuyoruz ve bana
dyle geliyor ki, ISTA organizatérlerinin gergekte bu temellerin ne olmasi
gerektigi hakkinda oldukga dikkat etmisler. Bazilarini zaten ilk panelde
coktan duyduk ve bazilan daha sonraki panellerde konusulacak. Ancak,
buradaki uluslararasi tahkimin kurulmasinin Tirkiye'deki basarisina neyin
yol acacagini distindiginizde baslangic noktalarindan biri Istanbul’un
kendisidir. Napolyon'un bir keresinde soyledigi gibi - bence odadaoki
herkes icin muhtemelen tanidik bir cimle - “Gezegenin timi bir devlet
olsaydi, Istanbul baskent olurdu.” Ve bu sadece bir ¢esit metafor degil,
aslinda gercek: Roma Imparatorlugu, Bizans Imparatorlugu ve ardindan
Osmanli Imparatorlugu gibi bir cok imparatorlugunun baskenti olmustur.
Hepimizin bildigi gibi, Avrupa ve Orta Dogu arasindaki kesisim nokfasi,
ayni zamanda inanilmaz bir ticaret gecmisine sahip, ancak sadece
yurticinde gelisen bir ticaret degil, egzotik ve énemli mallarin uluslararasi
ticareti séz konusu. Bu nedenle, farkli kiltirler ve farkli halklar arasinda
uluslararasi iletisim igin bir kapi olan uluslararasi ticarete agik olan bir yer,
basanli bir tahkim rejimi igin vazgegilmez bir baslangi¢ nokiasidir.

lkinci ve bunun cokian duydugumuz bir sey oldugunu disiniyorum ve
hakkinda doha ¢ok sey duyacagimiz, kurumsal destegin var olmas
gerekliligi. Oyleyse, Tirkiye'de tarihsel olarak uzun bir sire boyunca
tahkim olsa bile, model kanun ve uluslararasi altin standartlarina uygun
yeni bir tahkim kanunu agisindan énemli devrimler s6z konusu. Ayrica,
nispeten yakin zamanda, ISTA etik kurallanindan bile yeni bir kurumun
2015 yilinda ortaya gikigini gériyoruz. ISTA'nin etik kurallarindaki tgincu
énemli unsur icin énemli oldugunu disindigim seylerden biri, daha
once Elliott tarafindan sdylendigi gibi, tahkim, given isidir. Insanlar bir
cekismeyi ortaya koyup given olmadan, herhangi yapiya sahip olmayan,
hakimleri ve resmi kurallari olmayan ve binalar olmayan ancak bir sekilde
devletin Usti kapali destegi olan bir riskle karsi karsiya birakamazsiniz.
Ve guven yaratmanin yollarindan biri, bir etik kurallar gibi bir yayimdir.
Bu, kararlar alan kisilerin diristligunu ciddiye alan bir organizasyondur.
Simdiden de bahsedildigi gibi ve daha sonra geri dénecegim, sadece
hakemlerin durustligu degil, ayni zamanda etik standartlari géstermek



ve ifade etmek agisindan da énemlidir. Niye? Cunki mahkeme salonlar
kurulmamis bir sistemde ve bir mahkemenin sahip oldugu polis memuru
veya bir polis kuvveti tarafindan desteklenmedigi durumda, adaleti temin
efmenin en gorinur yolu hakemlerin diristligudir. Hakemin diristligo
olmazsa, sisteme given duyamazsiniz ve bu sebeple hakem olan bir
kimsenin adalet ve duristlige bagllikla isi yapmasi gerekmektedir.

Bunun boyle oldugunu nasil biliyoruze Bunu nasil dlgebilirize Bunun
tachhitleri oldugunu nasil anlayabilirize Farkli kiltirlerden gelen taraflar
oldugunda bu &zellikle zor bir soru.  Yine de hepimizin hakem olarak
dirist olan iyi ya da dogru bir hakem olmanin ne demek oldugunu
anlamamiz gerekiyor, ancak birkag énemli farkliliklar var:  Omegin
Brezilya'da, hakimle tek tarafli olarak goérisilmesi tamamen  kabul
edilebilir bir durum olarak kabul edilir, hatta bazen hakimle gérismenin
ve genis capli gorusmeler yapmanin faraflarin “hakki” oldugu kabul edilir.
Ancak bircok sistemde bu kesinlikle kabul edilmemektedir. Peki, bir sirecte
her iki sistemden gelen iki hakem oldugu durumda ne olacake Tek farafls
gorusmelerin olmasi dogru mu degil mi2 Yeni kurallar- ki sanirim bunlari ve
gecmisini &glen yemeginden sonra tarfisacagiz- ne zaman bu farkliliklarin
ya da toplu anlayis eksikliginin olabilecegi éngoérildi ve bu nedenle,
hakemlerin secimi ve baskan atanmasi gibi konularin ne zaman ve
hangi konularda, hakemlerin taraflarla ilefisim kurmalarina izin verilecegi
duzenlendi.

Oldukga belirgin bir diger alan ise, taraflarla ya da hukuk firmalanyla su
anda veya gelecekteki iliskilerin olmasinin ne zaman uygun oldugudur.
Yine, bunun da hakemler tarafindan yalnizca éznel olarak belilenmeyen,
toplu olarak anlasilan bir sey olmak zorunda. Ve bu yizden normal olarak
ve uluslar arasi standart haline gelmis oldugundan yeni ¢ikan kurallar
geregi hakemlerin bildirim yokimlGlugo bulunmaktadir ve boyle bir baglant
bulundugu takdirde bunun sorusturulmasina izin vermelidirler. Yeni yasada
ifade edilen diger cok dnemli sorumluluk, sadece bildiklerini agiklama
yUkumlologu degil, ayni zamanda arastrma, kendilerini bilmediklerini
dgrenme yukimloligudir. Fakat ne dgrenmeleri ve taraflarina aciklanmasi
durumunda, taraflarca muhtemel sorusturmaya sebep olabilir.

Bu yuzden simdi kurallarin kendisiyle ilgili kisaca yorum yapacagim ¢inku
6gle yemeginden sonraki tarihi de dahil olmak Gzere daha ayrintili olarak
farisacagimizi biliyorum. Ama bu beni dérdinci temel unsura getiriyor.



Dolayisiyla, Istanbul ve Tirkiye'de gicli bir uluslararasi tahkim rejimi
kurmanin ik G¢ temel fasi; Istanbul, hem yasalarda hem de hakemlik
kurumda kurumsal destek ve bagliligin oldugu bir yer ve hakem kurumlari,
burada birden fazla unsur var. Ve rehberlik saglamak efik kurallar var
bu beni dérdincy situn olarak adlandirdigim seye gefiriyor. Menfaat
sahiplerini destekleyen kisiler aslinda bu odadaki herkes ve tahkim
foplulugu. Insanlar bazen bana “nasil yaptiniz, neden uluslararasi tahkimde
efikle ilgileniyorsunuze” diye soruyorlar. Bence bircok insanin tahkimi
yUriten prosedirlerden, tahkim yiriten yasalardan kafasi karisiyor. Bana
gore her sey insanlarla ilgili ve daha énce giris yapildigi gibi aslinda farkl,
menfaat sahibi kategorileri var. Efik Kurallari, hakemlere odaklanmakiadir
ve genellikle bakigimiz kisiler bunlardir, ancak elbette ayrica avukatlar,
faraflar, Gginci kisi fon saglayicilan gibi yeni oyuncular bir siredir orada
bulunsalar da bilirkisi ve hatta tanik ve mahkeme sekreteri olarak daha cok
rol almaya baslayarak yeni roller Ustleniyorlar. Hakem kurumlar yenilikte
dnemli akiorler olarak gorilmekle birlikte, ayni zamanda ISTA veya hakem
kurumu yonetmeyen kurumlar dusince liderligi saglama  politikasinin
gelistirilmesinde énemli rol oynamakiadirlar. Béylece bu ¢esitli menfaat
sahipleri bir araya gelip tahkim toplulugunu olusturmakiadir.

Ozellikle dnemli olan seylerden biri, bu fopluluk nasil hem kendisi hareket
edip hem de uluslararasi tahkim toplulugunun geri kalaniyla bitinlesebilir
Ozan Diren'in yorumlarinda bahsettigi seylerden biri, bir meritokrasi olmasi
gerektigi, degil mi2 Hakemlerin, uzmanlarin ve kurumlarin uzman olduklari
kanitlanmis, mikemmeliyete kendini adamis ve taraflarin isteklerine uygun
hizmet verdiklerinden dolayi secilmis ve basarlli olmalarini anyoruz. Bir
merifokrasinin yaratimasindaki zorluklardan biri rekabetin ¢cok olmasidrr,
ancak Istanbul’'un  uluslararasi tahkim merkezi olarak biyimeye ve
gelismeye devam efmesi sirasinda, hem kendisini kargilastirmak hem
de bazi potansiyel rakiplerin dtesine gecmeye calismak agisindan bu
saglkl bir durumdur. Ayni zamanda bu sireg ve karsilastirmali analizler,
Etik Kurallann olusturulmasina yol agmistir. Size, bir basamak olacak,
kurallardan &nce yer alan tim farkli kedlarin bir 6zefini sunan ve enteresan
olan arka plani anlatan kitopgig siddetle éneriyorum. ISTA'nin,  kod
gelistirmede kendisinden dnce gelen baskalaninin omuzlarinda nasil insa
edilmeye calishgini duymayi dért gézle bekliyorum, ¢inkd her ikisi de ¢ok
sayida kritik temel hukimlerine sahip, ancak bunun étesinde yeniliklere de
yer vermekte ve kendine has yaklasimlarini sunmakiadir



Oyleyse, bu toplulugu yaratmada rol alan bireysel kisilere ve kurumlara
ek olarak, nasil bir araya geliyorlare Gercekien cok énemli birkag yol
oldugunu séyleyebilirim: Birincisi, zaften burada anladigim kadaryla
mevcut oldugunu distniyorum:  izleyicilerin biyuk bir yizdesi 6grenci,
kag dgrenci oldugunu gérebilir miyize Cok sayida dgrenci var, bu yizden
hepinize dvguler sunacagim, bunlar uluslararasi tahkimin gelecegi, degil
mi¢ Bircogunuz uluslar arasi tahkim okuyorsunuz, gogunuz yurtdisina LM
yapmak icin gidebilirsiniz, isminizi gelecekteki bir tahkim prafisyeni veya
hakemi olarak belirlemeye calisacak, bir tez yazacak. Bunu yaparken,
ISTA'nin - verdigi omegi vererek &devinizi  yaparak, muikemmellige,
durtstluge bagli olarak ve bu sireclerle kendi itibarinizi olusturmayi taahhit
efmenizi dneririm. Benzersiz olan ve uluslararasi tahkim hakkinda sevdigim
sey, mahkeme sisteminde yer alon avukatlarn aksine, biz de  -benim
fabirimle- kendi rejimimizin koruyuculanyiz. Uluslararasi tahkim ancak
taraflar temsil eden insanlar, kurumlari temsil eden insanlar, hakemlerin
kendileri bu yukumlulogu ciddiye alirsa guvenilirdir. Ve size birkag émek
verecegim: hakemler farafindan gérevi suiistimal veya kurumun k&t
davranis émekleri var. Buna cevabim her zaman; mivekkiliniz veya
kurumunuz ya da hakem olarak kariyeriniz icin yapmaniz gereken son
sey kisa yolu kullanmak. Cogu zaman, tahkim stratejinizde diger tarafa
karsi kisa vadeli bir avantaj saglamak icin biraz sinsi bir seyler yaparak
agiklanmasi gereken bir seyi aciklomamak daha kolay gérintyor. Adil
olmayan bir avantaj elde etmenin bir tir kirli hilesi yapmak igin, bu tur
kisa vadeli avantajlarin sorunu, uluslararasi tahkimin uzun vadeli en iyi
ilgisini baltalamalandir. Haksiz menfaat elde etmek icin hinzirlik yaparak
bu tir kisa vadeli avantaj elde etmedeki sorun, uluslararasi tahkimin
uzun vadeli Ustin yararini baltalamalandir. Bir kez daha, bu yergekimine
meydan okuyan bir kurum. Oldugu kadar basarili olmasi gerekmiyor,
disaridaki birine agikladiginizda anlam ifade etmiyor, bu kurumu mantikl;
ve basarli kilan sey, uluslararasi tahkim koruyucularinin sistemi gelistirmek
icin kendilerinin bunu Ustlenmesi ve giclendirmek icin kisisel olarak bunu
Ustlenmeleridir. Bu yalnizca kurallar yaratmak degil, ayni zamanda bagl
kalmakla alakalidir. Bu kurumun kurulmasinda kisa vadeli kisisel cikar
degil, uzun vadeli misterek bir ¢ikar s6z konusudur. Bununla beraber,
yapmak istedigim seyin size soru sormak icin firsat vermek oldugunu
dustntyorum ¢inki diger konusmacilarin sonraki panellerde tanitmak icin
daha uygun oldugunu disindigim kurallann ayrinfilarina fazla girmek
istemiyorum. Sizi soru sormaya davet ediyorum ve cevap verebilecegim
konularda yorum yapmanizi bekliyorum.



Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary University of
London:

So first let me thank the organizers for inviting me. It was fruly an honor
and | have to say I've been particularly busy. | flew in late last night
from London, | have fo leave tomorrow unfortunately for Doha. | wouldn't
be able to find time to come except for the gracious invitation that was
actually conveyed to me by a former student Hayati. | am also particularly
delighted to be here because | have several former students in the
audience both from Queen Mary and from PennState and it's just a true
honor to be able to come here and see them in as they are working to
grow arbitration community that they've written about and studied with me
in another place.

So with that let me start, | want to actually start with a thought experiment
and go back because now we dll take for granted that international
arbitration exists and that it's of course it exists it has fo exist, it is really
important but it is not so obvious that it ever could come into being. To
start this thought experiment | want to take the analogy or the metophor of
the bumblebee. We all know that the bumblebee flies, we've seen them,
we know that they're very important for cross pollenizing, our flowers and
our produce but it's not af all obvious to scientists why they should fly. In
fact, until about 30 years ago if you asked a physicist they would say it's
impossible that the bumblebee can fly. They couldn't explain it. They said
their bodies are too heavy, their wings are too small for them to fly and
if you ask the aeronautics engineers they would also say it's impossible
fo fly, they can't fly. Their wings they flap too slowly and they're a bit
erratic, they shouldn't be able to fly. But somehow they do. And it was
actually just in the last 30 years with some experiments in China using
lasers and mirrors they were actually dble to explain “why is it, how is it
that a bumblebee can fly 2" | would suggest the same thing is true about
infernational arbitration so let's all suppose for a moment that we don't
know it exists and someone comes and says “I'm going to infroduce a
new form of dispute resolution.” Now we're going fo replace national
courts, okay? But instead, replacing them with a permanent body with
judges who are appointed by the government, who have nice robes,
who sit in esfablished courtrooms with a bailiff and a flag and all of
these symbols that we know stand for justice. We're going to put them
in conference rooms in random places around the world. Instead of



government issued and ordained rules a civil procedure and an evidence,
we're going fo have some flexible rules that are drafted by, we call them
arbitral institutions. And we are going to organize this whole thing with no
appellate review, no substantive review of the decision makers, we'll call
them arbitrators and this whole project, this whole global system will be
organized through what's effectively two-page document, then we'll call
it a convention, maybe we'll sign it in New York. If | propose this to you,
you would probably say like people used to say about the bumblebee “it
couldn't possibly work."It defies gravity in a way that we wouldn't predict
would be possible. But in fact, infernational arbitration has done just
that against all intuitions about what's necessary for a dispute resolution
system. All hisforical conventions we have today a remarkably successful
system that exists globally and that as we're seeing foday in recent years
pulls in more and more new counfries and new players. So we're here
today to celebrate what | think are new innovations in Istanbul in Turkey.
But in many ways they are culmination of centuries of history.

Now we're going to shift from the bumblebee metaphor to another
metaphor fo the building. If you try to build a new structure, a new building,
a lot of people think “okay | want to be in this beaufiful building, | am
going to think about the arches and we want some wonderful stained
glass windows and we want fo have some beautiful carpefs” and you
think about all the decorative aspects of this building. But as we all know
what building needs to be strong and sustainable are important strong
comerstones and you need four of them and it seems to me that the
organizers of ISTA have actually thought very carefully about what these
comerstones need fo be. Some of them we've heard alluded fo already in
the first panel and some of them will be brought up later in the subsequent
panels. But one of the starfing points clearly you are thinking of what
will lead to the success of this building of international arbitration here
in Turkey is Istanbul itself. As Napoleon once said think it's probably a
familiar phrase to everyone in the room- “If all of the planet were one
state, Istanbul would be its capital.” And that goes not just as a sort
of metaphor but it has in fact been the capital of so many empires, of
the Roman Empire, the Byzantine Empire and then the Ottoman Empire.
It is as we all know the crossroads between Europe and the Middle
East, it also has an incredible history of commerce but not just a thriving
commerce domesfically but of international commerce and some of
the most exotic and important goods. So a place that is receptive fo



infernational commerce that is a gateway for infernational communication
among different cultures and different peoples, is an essential sfarfing
point for a successful arbitral regime.

A second and | think that's something we've already heard quite a bit
about and we'll hear more about is you have to have institutional support.
So one of the things again even if arbitration has existed for a long fime
historically in Turkey, we've seen some really important new revolutions in
ferms of a new arbitration low based on the model law and sort of the
international gold standards. We've seen also a new institution created
relatively recently coming into being in 2015 and even more recently
ISTA and its code of ethics. One of the things that | think is important
about the third corerstone in ISTA's code of ethics is that it seems to be
have been intuitive to the creators of the builders of this regime that as
was said earlier by Ellioft, arbitration is in the trust business. You aren't
going fo affract people to take the risk of submitting a dispute to this and
this process that has no buildings, that has no judges and formal roles,
it doesn't have the imprinter of the state but instead has somehow the
implicit support of the state unless you can create frust. And one of the
ways you creafe frust is by broadcasting through something like a code
of ethics. This is an organization that takes seriously the infegrity of the
people who are making the decisions. Now as was mentioned already
and I'll come back o in a moment, is not just the integrity of the arbitrators
but obviously those are the most important ones fo start with, in ferms of
demonstrating and articulating the ethical standards. VWhy2 Because in a
system that doesn't have esfablished courtrooms and it's not backed by
a bailiff or the police force that a court has, it is actually the infegrity of
the arbitrator’s that are the most visible form, the most visible means of
assuring justice. If you don't have the integrity of the arbitrator’s, you can't
have a sense of confidence in the system and even if we would like to
think that anyone who is drawn to being an arbitrator must do so with a
sense of commitment fo justice and infegrity.

How do we know that that's the case? How can we measure thate How
can we understand that that's their commitmente This is a particularly
difficult question when you have parties coming from different cultures.
So it seems like, although we should all understand what it means to
be a good or righteous arbitrafor that have infegrity as an arbitrator but
there are number of important differences just to name a few: In Brazil for



example, it is perfectly acceptable, it is even considered and sometimes
described as a “right” of the parties fo meet ex parte, sometimes extensive
ex parte communications with a judge. Now in many other systems
that's considered absolutely unacceptable but what happens if you have
arbitrafors from one system and the other in the same proceeding? Is it
okay fo have ex parte communications or note Well the new code which |
think we'll be discussing in more detail, also ifs history in defail provisions
after lunch but it anficipated that there might be these differences or lack
of collective understanding so it specifically articulates when and on what
fopics namely the selection of arbitrators and the appointment of the chair,
it's okay for the arbitrators to have ex parte communication with the parties
but in those very limited instances.

Another quite obvious area is when is it okay to have had relationships
past or future, current with the parties or the law firms2 Well, again this
has to be something that is understood collectively not just subjectively
defermined by the arbitrators. And so we see quite normally and is very
much the international standard today that the code, the new code that's
being infroduced, has an obligation of disclosure that the arbitrator’s have
fo disclose to the parties and allow the process of challenge if they have
such connections. The other very important responsibility that's articulated
in the new code is it doesn't just say that they have an obligation to
disclose what they know, but it also indicates that they have a duty to
investigate, to learn what they might not know themselves, but what if
they were fo learn and were to be disclosed would cause concern and
potential for challenge by the parties.

So I will comment just briefly now on the actually code ifself because | know
we're going fo discuss it in more defail including its history affer lunch.
But that brings me to my fourth comerstone. So the first three cornerstones
of building a strong regime of international arbitration in Istanbul and in
Turkey; Istanbul as a place the institutional support and commitment in
both the laws and the arbitral institution and there's more than one here
and then a code of ethics fo provide some guidance but that brings me
fo what | would call the fourth pillar. And that fo some exfent is everyone
in the room here | think it's the people, it's the arbitration community that
supports the stakeholders and people somefimes ask me “how did you,
why did you go into ethics in infemational arbitration2” | think many
people are intrigued by the procedures that run the arbitration, by the



laws that run the arbitrations. To me it is all adbout the people and as was
previewed actually there are several different categories of stakeholders.
The Code of Ethics focuses on the arbitrator's and they're the ones we
usually look at but of course there are also counsel, parties, there are
new players like third party funders and players that have been there for
a while but are geffing increased infention and are faking on a new role
like expert witnesses or even fact witnesses, fribunal secretaries. Arbitral
institutions themselves are being seen as important acfors in innovation as
well as arbitral associations such as ISTA or arbitral institutes which are
not necessarily administering insfitute arbitrations but have an important
role to play in developing policy in providing thought leadership. So these
various stakeholders come together and form the arbitration community.

One of the things that's particularly important is how does this community
both conduct itself and integrate with the rest of the international arbitration
community so one of the things that was mentioned by Ozan Diren in his
comments is that it needs to be a meritocracy, righte We're looking for
both among arbitrators, counsel and experts and institutions that they are
selected and they thrive because they are demonstrated fo be experts,
committed fo excellence and providing services that are responsive fo
the party’s needs. One of the challenges in creating a meritocracy is that
you have a lot of competition, which is healthy so as Istanbul confinues
fo grow and thrive as a center for international arbitration, it will be both
comparing itself and trying o excel beyond some potential competitors In
many different ways. It will also be engaging in this process, in this kind of
comparative analysis that has led to the creation of the Code of Ethics and
again | recommend to you very much the booklet that provides a summary
of all the different codes that came before the footstools, the steps up
fo the code that was developed because they provide very inferesting
background. I'm very much looking forward to hearing in some of the
background how ISTA sought fo build on fo stand on the shoulders of
others that have come before it in developing codes because it both has
a number of critical cornersfone provisions but it also innovates beyond
those fo provide some of ifs own unique approaches.

So in addition to individual people and entities that are involved in
creafing this community, how do they come together2 | would say there
are a couple of really important ways: One, which is already | think
present here as | understond, a good percentage of these people in the



audience are students can we see how many sfudentse So lofs and lots
of students and so | will commend them all to you these are the future
of international arbitration, righte | assume they're here because they're
studying infernational arbitration in the schools many of you might go
abroad to do an LM, to write a dissertation to try esfablish your name
as a future arbitration practitioner or arbitrator. In doing so, | recommend
you fo fake the example that ISTA has sent by doing your homework,
committing to excellence, committing to integrity and committing fo
building your own reputation through those processes. The one thing that
is unique and that | love about international arbitration is unlike lawyers
who go appear in a court system, we are -as | like to say-the cusfodians of
our own regime. Infernational arbitration only gets better, is only relicble,
it the people who represent the parties, the people who represent the
institutions, the arbitrators themselves, take that obligation seriously. And I'll
give you a few examples: so there are instances of some very celebrated
instances, celebrated or might be is a gentle euphemism of instances of
alleged misconduct by arbitrators, by counsel behaving badly. And my
response fo that is always, the last thing you should do either for your
client or your instituion or for your career as an arbitrator is take the
shorfcut. It oftentimes looks easier to not disclose something that should
be disclosed, to do something a litlle sneaky to get an advantage, a
shortterm advantage over the other side in your arbitration strategy. To
do some sort of socalled dirty frick to sort of getting an unfair advantage,
the problem with those kinds of short term advantages is they undermine
the long term best interest of international arbitration. Once again, this is
an insfitution that defies gravity. It is not supposed fo be as successful as it
is, it doesn't make sense if you explain it to someone on the outside what
makes it make sense and what makes it successful is that the custodians
of international arbitration have taken on themselves to build the system
and to commit to strengthening it on an individual basis that doesn't just
mean creating the code but also seeking to adhere fo it. Taking a long
term collective self inferest in building this institution rather than a short term
individualized self interest. With that | think what | would like to do is give
the opportunity for questions on some of these things because | don’t want
fo go foo much into the details of the Code which | think other people
are more suited fo introduce in the subsequent panels but what I'd like to
do is fo invite questions and comments on these fopics that we can both
perhaps respond fo.



Prof. Dr. Erciment Erdem, Erdem & Erdem, Kurucu ve Kidemli Ortak:

Degerli konusmas! icin Profesér Rogers'a cok tesekkir ederiz. Su noktalarin
altini gizdi. Dedi ki tahkimin basanli olmasi igin saglam temellere oturmas
lazim, bu agidan kurumsal destege de ihtiyag var. Bu kurumsal destekte
ISTA gibi demeklerin roli de buyik. Hakemlerin yonine vurgu yapt.
Hakemlerin gérunur olmalar onlann durtstligu, seffafigr agisindan ¢ok
fahkime olan given agisindan énemli sonuglar doguruyor. Ama isimiz
sadece hakemlerle sinirli degil, tahkime kafilan tim taraflarin ki bunlarin
icinde hakem kurulunun sekrefaryasindan demeklere kadar genis bir
yelpazeye degindi. Tabi ki tahkim camiasinda hem kurumlar hem
de dermekler arasinda bir rekabetin varligindan bahsetti. Bu rekabetin
saglkli bir sekilde olmasini arzu etti ve bence ¢ok dénemli bir seyin alfini
vurguladi. Tahkimi yasatmak ve sirdirmek istiyorsak bunun muhafizlar
bizleriz. Bu tahkimde bu sirecte hakem, avukat, dernek, kurum olarak
yer alan hepimiziz. Onun i¢in bu bilingte olmali ve kisa dénemli ¢ikarlar
icin uzun dénemli kazanimlanmizi ve sirdirilebilirligi bertaraf etmememiz
lazim. Bu énemli tespitleri herhalde birkag soruyla da stslemek isteriz.

Prof. Dr. Ercument Erdem, Erdem & Erdem, Founder and Senior Partner:

Thank you Professor Rogers for her valuable speech. She underlined these
points. She said that in order for the arbitration fo be successful, it has
fo be based on sound foundations and institutional support is needed
in this respect. In this institutional support, associations like ISTA have a
great role. She emphasized the direction of the arbitrators. The fact that
the arbitrators are visible results in their honesty, fransparency and trust in
arbitration. But our work was not limited to the arbitrators, but o a wide
range of the parties involved in the arbitration, from the secrefariat of
the arbitration board to the associations. Of course, he talked about the
existence of a competition between both instfitutions and associations in
the arbitration community. He wanted this competition to be healthy and
| think he underlined something very important. If we want to maintain
and sustain the investigation, we're the Guardians of it. In this arbitrafion,
we are all involved in this process as arbitrator, lawyer, Association,
institution. For this reason, we must be conscious and not eliminate our
longterm gains and sustainability for shortterm interests.

We would probably like to decorate these important findings with a few
questions.



Soru & Cevap:

izleyiciden Soru: )

Merhabalar Hocam, Avukat Yavuz Mavioglu. Oncelikle ilk modertor
efik kurallannin  birlestirilmedigini, hakemler icin evrensel kurallarin
bulunmadigini séyledi ve Prof. Rogers yasal sonuglari ve kurallan etkileyen
kiltirel farklliklardan séz etti. Bu nokiada sorum bitin  hakemlere
uygulanacak evrelsel efik kurallarina ihtiyacimiz var mi2 Hedefimiz bu
olmali mie Bolgeden bolgeye degisen hukuki kilturel farklillart karsisinda
ne kadar esnek olmaliyiz2 Omegin tek tarafli ilefisim bazi bolgelerde
digerlerine gore daha sorunlu olabiliyor. Bu konudaki yorumlariniz nelerdir@

Question from audience:

First moderator mentioned that the rules of ethics haven't been unified
yet. There are no universal rules of ethics for arbitrators available and
then professor Rogers mentioned that there are legal cultural differences
affecting legal outcomes lef's say and also variances of rules. The
question is, do we actually need universal rules of ethics applicable for
all arbitrafors af some level? Is that a target that we should be going fore
And how flexible should be when receiving these legal cultural differences
from region fo region? For instance the ex perte communications that you
refer to might be really problematic in some regions compared fo others.
So what are your comments on those?

Cevap, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

Oncelikle soru icin tesekkir ederim. Oldukca akillica hazidanmis bir
soru. Uyum saglanmasi gerekiyor ama ayni zamanda bazi farkliliklor
da var, ¢izgiyi nerede ve nasll cizecegiz2 Ve ben buradaki zorlugun bir
dereceye kadar daha az oldugunu disiniyorum, bu nedenle hakemlerin
muhtemelen daha biyik bir uyumlastirmaya ihtiyag duydugunu distnerek,
Ellioftin daha énce sdyledigi gibi avukat efigini hos gorebilecegimizi
dusuntyorum. Hakemler ile ilgili bence asil kaygi su: Bélgesel olarak var
olabilecek bazi farkliliklar engellememekle birlikte, sirecin bitinliging
saglayacak ve evrensel olarak anlagilan bir etik temeline sahip olmaliyiz.

Size bolgesel olarak énemli olabilecek birkag baska farklilik dmegi
vereyim. Aslinda Asya'da, Cin'de, Japonya'da, Almanya'da ve bozi
diger medeni hukuk sistemlerinde, hakimler durup ‘Turkiye'deki kurall



bilmiyorum, biri bana sdyleyebilir mi2" diyebilmeli, ancak hakimler bunu
bilmeyi bir mesleki yukimllik kabul ediyorlar. Uzlasmayi kolaylastirmak
onlarin mesleki rollerinin bir pargasi ve sire¢ boyunca yapmalar gereken
bir sey. Ancak, Amerika Birlesik Devletleri'nde, tek tarafli ilefisime ya da
famamen tarafsiz olmayan ilefisime izin verdikler ve boylece taraflardan
birine daha gercekgi bir tutum saglamasi icin baski yapan hakemlere
iliskin itirazlar oldu. Asyali taraflar arasinda veya bir Avusturyali ile bir
Alman faraf arasinda bir tahkim varsa, kabul edilebilir bir durum oldugu
icin bu tur bir esneklige izin verilmesi gerektigini dustntyorum. Perulu bir
faraf ile Brezilyali bir taraf arasinda gerceklesen bir tahkimde, taraflara
gore tek tarafli iletisimin kabul edilebilir olmasi halinde ile bana gére
hakem efigi kapsaminda buna olanak saglayacak bir esneklik olmalr.

Asil kayg uluslar arasi tfemel olmamali. Bence asil bence kayg bolgesel
farkliliklar oldugunun kabul edilmesi ve bunlarnn arasinda  uzlasma
saglanabilmesi icin daha énce de bahsedildigi gibi acik ve seffaf bir hale
gefirilmesi bir baska deyisle farkli beklentilerin seffaflastinlmasi olmali.
Bunlarin bir kismi én durusma sirasinda hakemler tarafindan yapilabilir,
bir kismi bolgesel bir fark oldugunu biliniyorsa tahkim kurumlarninin
noflar ve uygulama yorumlar araciligiyla yapilabilir, bir kismi ise bu gibi
konferanslar gibi egitim stregleri ile yapilabilir. Neyin kabul edilebilir olup
olmadigi ile ilgili tarismalar olursa, taraflar daha sonrasinda bir tarafin
hakemle konusmasi ya da hakemlerden birinin uyusma saglanmasi igin
bir tarafla yogun iletisime gegmesi halinde sasirmak yerine farkliliklari
benimseyebilir ve dogru sorular sorabilirler. Taraflarin kiltirel gecmisi o
davranisin uygunsuz oldugunu dusinebilir. Bu yizden bence sordugunuz
sey, kiresel, uluslararasi uyum ile bdlgesel ya da kiltirel farkliliklora
gosterilen saygi arasinda dengenin nasil saglanacagidir. Bence denge
dinamik bir sey. Dogru yolun bulunmasi, dogru degis tokusun yapilmasi...
Ve bence bunu bulmanin tek yolu, farkliliklan olabildigince bilinir kilmak
ve ifade etmeye calismakhr. Boylece insanlar bir problem ortaya ¢iktiktan
sonra cevap aramak vyerine, bu farkliliklan énceden tahmin edebilir ve
ileriye etkili olacak sekilde yonlendirebilir.

Answer, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

So first, thank you for the question. | think it is really a very talented
question. We need to have some harmonization but also there are some
differences, where and how do we draw the line? And | think that the



difficulty there is fo some extent probably less, so with arbitrators in the
sense that we need probably greater harmonization then we might folerate
with as Elliott spoke earlier about counsel ethics. With arbitrators | think
the core concerns are: we have fo have a core of ethics that are going fo
ensure the integrity of the process in a way that is universally understood
while not precluding the possibility of some differences that may exist
regionally.

let me give you a couple of other differences that might be important
regionally. So in Asia, in China, in Japan, also in Germany and some
other civil law sysfems, judges actually have to admit ‘I do not know the
rule in Turkey, if someone can tell me’, but judges actually have what
is considered a professional obligafion, it is part of their professional
role fo facilitate setlement and that is something they are supposed to
do during the process. But there have been challenges in the United
States fo arbitrators that have fried to facilitate seflement in a way that
involves ex parte communications or communications that are seen as not
fofally neutral because they are trying to pressure one side or the other
fo take a more realistic stance. Now if you have an arbitration between
Asian parties or between an Austrian and o German party, | think it is
important to allow that kind of flexibility to you know it is something to
be acceptable. If you have an arbitration between a Peruvian party and
a Brazilian party where ex parte communications are considered ‘okay’,
regionally, it seems to me, there should be some room for that kind of
flexible approach to arbitrator ethics.

The main concern though can't be that the international baseline. | think it
has to be an acknowledgement that there are sort of regional differences
and the way to accommodate the distinction | think is to make it clear and
fransparent as was mentioned, the transparency of different expectations.
Some of this can be done through arbitrators in their initial procedural
order, some of it can be done by nofes and best pracfice comments
by arbitral institutions if they know there is a regional difference and
some of it is through educational processes like this conference. When
you have discussions about what is acceptable and what is not, people
can anticipate more where the areas of difference are and ask the right
questions, rather than being suprised later that their opposing party was
speaking to the arbitrator, are being disturbed that an arbitrator was
engaged in strong efforts to seftle a dispute. Their cultural background



might think that was inappropriate. So | think what you are asking is that
what is the right balance between global, infernational harmonization and
let's say respect for regional or cultural differences. | think that the balance
is always a dynamic one frying to find the right way, with the right trade
off. And the only way to find that is to try and make the differences as
well known and express as possible. So people can anticipate them and
proactively address them rather than responding to them after a problem
arises.

Soru,Prof. Dr. Ercument:
Benim bir devam sorum olabilir. Mr. Geisinger IBA kurallarini elestirildi. Bu
konuda sizin disiinceleriniz nelerdire

Question, Prof. Dr. Ercument:
Perhaps i may have a follow-up question because Mr. Geisinger has
criticised the IBA rules. For that respect, what are your thoughts?

Cevap, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

Bu aslinda bizim konseyle ile uzun siredir Uzerinde anlayasamadigimiz
bir konu. Muhtemelen bildiginiz gibi, Uluslar arasi Barolar Birligi her
ne kadar adinda baro gegse de bir baro degildir. Daha ¢ok ISTA'nin
kiresel capta olan bir benzeri durumundadir. IBA hakemler icin “IBA cikar
catismalan yénergeleri gibi pek cok uyum araci ortaya cikarmistir. Yakin
zamanda da, avukat veya taraf temsilcilerinin davranislarini dizenleyen
"IBA taraf temsilcileri yénergesi'ni yayinlamistr.

Ellioft'un da énce séyledigi gibi yonerge adi altinda pek ¢ok kuralimiz
var. Bazilan “Mahkemeye yanlis bilgi sunmama”, “Sinirli durumlar disinda
mahkeme ile tek tarafli ilefisim kurma” gibi olduk¢a acik kurallar. Ancak
ayni zamanda daha Anglo-Sakson hukukuna hatta ABD hukuk gelenegine
ve hukuk efigine yakin kurallar da bulunuyor. Bunlar daha ¢ok belge
sunumuna, fam adiyla tablo kesfine iliskin kurallar. Bu ibare uluslararasi
tahkimde bircok insan icin kirli bir ibaredir. Kesif, ABD davalarinda
taraflarin kendi aralarinda bilgi alisverisinde bulunduklari ve ¢ok kapsamli
bir yoldur. Ayni zamanda ¢ok pahali da olabilir. Uluslararasi tahkimde
ozellikle de masrafi géz éninde bulunduruldugunda bu tir bir bilgi
aligverisinin ne kadar kapsamli veya dar olmasi gerektigi konusunda biytk
tartismalar yasanmaktadir. Bu ayni zamanda etik sorunlarini da gindeme



gefirmekiedir ve saninm Isvicre'nin en sert sekilde itiraz eftigi konu bu
olmustur. Amerika Birlesik Devlefleri'nde genis kapsamli belge sunumu
olacagr bilindiginden avukatlarin birtakim yokimlolukleri bulunmakiadr.
Bir avukat olarak mivekkilinizin dava acacagini bilmeniz halinde,
muvekkilinize, dava ile ilgili olabilecek herhangi bir belgeyi veya bilgiyi
imha etmemesini, diger tarafa verme zorunlulugu olabilecegini sdylemek
zorundasiniz. Bilgi aligverisi yopilmayan kita Avrupasi hukuku Glkelerinde
ise muvekkillerin belgeyi saklamasi gerekmediginden avukatlarin da onlar
uyarma yonunde bir sorumlulugu bulunmamaktadir.

IBA yonergeleri hakkinda uluslararasi tahkimde ¢ok buytk aynsmalar
oldugunu séylemeliyim. IBA delil kurallari, bazi belgelerin tahkim sirasinda
sunulobilecegini dizenlemektedir. Ozellikle ABD avukatlan karsi taraftan
bir belge istemeleri, heyetin buna izin vermesi ve karsi tarafin belgeleri
sunmamasi halinde oldukca sinirlenmektedir. Bu nedenle bence ‘IBA taraf
temsilcileri yonergesi’ bir tarafin belge istemesi diger tarafin ise mivekkile
belki istenebilecedi gerekgesi ile ilgili belgeleri yok etmemesi tavsiye
etmesi yonundeki ABD etik kuralini benimsememesi sonucunda ortaya
cikan gerginligi ortadan kaldirmak istemistir.

Eger belgelerin hi¢ sunulmadigi bir gelenekten geliyorsaniz, hicbir sekilde
belge sunumu olmasi gerektigini ve kanunda bunu dizenleyen problematik
bir maddenin bulunmasi gerektigini disinmuyor olabilirsiniz.

Simdi itiraf etmeliyim ki, “IBA taraf temsilcileri yonergesini” ni hazirlayan
kurulda yer aliyordum ancak birgok toplu iste oldugu gibi o kurulda yer
aliyor olmaniz bitin kisisel fikirlerinizi uygulomaya koydugunuz anlamina
gelmiyor ve bence, IBA taraf temsilcileri yénergesini énemli kilan seylerden
biri de hakkinda anlasmazliklar olmasidir. Benim distncem, yonergenin
dnemli bir ilk adim oldugu yéninde. Uyumlastnlmis kurallarn denemek,
anlamak ve ifade etmek igin muazzam bir gorev Ustlenildi. Her ne kadar
bazi seyler yanlis ya da gelecekte degismesi gereken bir durumda olsa da
en azindan dogru yanitin ne olduguna iliskin dinamik bir iletisim sagland.

Answer, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

This is actually an area that we have disagreed about long term so on
council ethics. So the IBA, as you probably know, is not an association
even though it is called a Bar Association. It is not really o bar but it
is a lot more like ISTA but at a very global level. They have created a



number of harmonized tools like the 'IBA guidelines on conflicts of inferest’
which required arbitrators. More recently ‘the IBA guidelines on party
representatives’ which address conduct of counsel or party representatives.

What Elliott was referring to earlier, there are a number of rules in there,
they are called guidelines. They are pretty obvious like ‘Do not present
false information to the fribunal.” ‘Don’t have ex parte communications
with the fribunal except in limited circumstances.”. Then there are based
on what would be considered a more common law, not just common law
but US legal traditions and legal ethics. Mostly those relating to document
production, table discovery exactly it is called. It is a dirty word for many
people in international arbitration. Discovery is a way in US litigation that
parties exchange information between themselves and it is very extensive.
It can be very expensive also. There has been a big debate in international
arbitration how extensive or narrow this kind of exchange of information
should be, especially when we talk about the costs. But it also raises
ethical issues because and this is part of | think the Swiss object to most
vigorously. In the United States, you have an obligation because we know
there will be extensive document production. If you as an attorney know
your client will be in litigation, you have to tell your client to retain not
fo destroy any documents or information that might relate fo the litigation
because they might be under an obligation to produce it to the other side.
In civil law countries where you do not have an exchange of information,
you do not have this document refention and the lawyers don't have to
advise their parties keep these documents.

Well the IBA guidelines, this is also | should say a very big point of
difference in international arbitration. Because the IBA rules of evidence, a
different body, anticipates that there will be some exchange of documents
in particularly US atforneys have been frusirated when they request
documents from the other side, the tribunal has ordered documents to be
produced from one side and they are not produced. So | think ‘the IBA
guidelines for party representatives’ tried to resolve this fension between
one party wanting the documents, the other side not by adopting this US
ethical rule that our atforneys have an obligation fo advise their client not fo
destroy documents, to refain documents that might need to be exchanged.

Well if you are from a fradition where they do not ever exchange them
and you do not think there should be exchange at all in international
arbitration that sfrikes you as a problematic rule in the code.

Now | have to confess, | was on the task force that drafted ‘the IBA



guidelines for party representatives' but like many collective works, so just
because you happen to be on the task force doesn’t mean you personally
endorse every single development in it and my sense is that the IBA
guidelines on party representation are important also because there is
disagreement about them. My sense is that they are very important first
step. They took on a tremendous task which was to try and understand
and articulate harmonized rules. Maybe they got some things wrong or af
least things that might change in the future but it has created a dynamic
conversation about what the right answer is.

Question, Prof.Erciiment Erdem:

Seyirciden iki sorum daha var ama sadece t¢ dakikamiz kaldi. Sorular
uzun oldugundan Burge YUCE'nin sorusunu ézetlemeye ¢alisayim. Neden
konusunda hukuk égrencilerine dnerileriniz nedire

Soru, Prof Erciment Erdem:

| have two more questions from the audience but I'm advised that we
have only three minutes. The questions are long but try to summarize the
first one is from Burge Yice. Why did you need to improve Arbitrator
Infelligence and what you suggest law students to take advantage of
Arbitrator Intelligence?

Cevap, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

Sanirim bunun Uzerinde sonradan konusmak icin de vakiimiz olacak. Soru
icin tesekkir ederim ¢inkd “Arbitrator Infelligence’ benim en tutkulu projem,
su anda en heyecan duydugum, en sevdigim seylerden biri. Umuyorum
ki iki dakikada ozefleyecegim. Sonradan da bunu tekrar konusabiliriz
cinki Turkiye igin onemli olacagini disiniyorum. Temelde hakem
secerken dzgecmislerine bakiyorsunuz ve bir liste hazirliyorsunuz. Ancak
hakemlerin en 6nemli 6zelliklerinden bazilar 6zgegmislerinde yer almiyor.
Ornegin bu hakem Amerikali bir taraf olarak benim talep eftigim buyik
belge sunumunu kabul edecek mi yoksa Alman bir taraf olarak istemedigim
belge sunumunu red mi edeceke Bu bilgi 6zgegmislerinde bulunmuyor.
Peki bu bilgiye nasil ulasabiliriz. Eger biytk bir hukuk birosu iseniz ilefisim
aginizi kullanarak kimin daha énce o hakemle calishgini sorabilirsiniz.
Daha énce o hakemle ¢alisanlar bulduktan sonra onlart arayip o hakemle
ilgili neler bildiklerini, belge sunumuna izin verip vermeyecegini de
sorabilirsiniz. Eger boyuk bir hukuk burosu iseniz bu durum sizin igin kolay
bir sekilde hallolacakhir ancak daha bélgesel bir hukuk birosu olmaniz
halinde o kadar genis bir iletisim aginiz bulunmadigindan tim o insanlar



aramaniz mimkin olmayacakhr. ‘Arbitrator Infelligence” aslinda su anda
telefonla yapilan bu bilgi paylasimini yopmayi deneyen bir sistem. Bilgiyi
'Arbitrator Intelligence anketi’ ya da "AIO" dedigimiz anket ile toplamaya
calisiyoruz. Bu anket infernet sitemizde online olarak yer aliyor ve sistem
her bir tahkim davasindan sonra anketimizin doldurulmasina dayaniyor.
Anketin doldurulmasinin ardindan veriyi topluyor, analiz ediyor, Arbitrator
Infelligence raporu olusturuyor ve raporu kullanmak isteyen herkes icin
ulasilabilir hale getiriyoruz. Bu sayede herkes hakemlerin davayi yonetim
becerileri ve diristlikleri gibi temel konularda telefon  konusmalan
yapmadan bilgi sahibi olabiliyor.

Ogrenciler de bu sisteme katilabilir. Yakinda Tirkiye, Orta Dogu ve
Kuzey Afrika'y kapsayan bir kampanya dizenleyecegiz. Turkiye ayag
2019'da baslyor, égrenciler de katilabili. Gondllileri anyor olacagiz.
Bizce sadece Kuzey Amerika ve Avrupa'nin tekrarlayan oyuncular igin
degil Turkiye gibi yeni oyuncular igin de vyeri olan uluslar arasi tahkim
alani gelisimine katki saglamak ve gigli bir topluluga déhil olmak igin
guzel bir alan.

Answer, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

| think we might also have a chance later to speak on this. Thank you for
the question because Arbitrator Intelligence is my passion project, it is
actually one of my most exciting things, something | love. | will tell you the
two minute version with hopes. Also we can come back fo it later because
| think it could be important for Turkey. So basically the way you choose
an arbitrator, now you look at their CVs, you create a shortlist. But some
of the most important qualities in your arbitrator are not on their CV. Will
this person grant big document production that | want as an American
party or not because I'm German and | don't want it. It is not on their
CV. How do you find this oute Well if you are at big multinational law
firm, you send out an email to all of your network and you say "VWho has
appeared before this arbitratore’, "Who sat with this arbitratore’. Then
you call them on their phone and you say "VWhat can you fell me? Are
they going fo grant me a lot of document production or note’. Well that
works really well if you are at a big multinational law firm but if you
are a regional firm, you cannot call all those people you do not have
that network. So Arbitrator Infelligence is an effort fo fry and make the
same information that's currently exchanged by telephone. Try to collect it



generally through a questionnaire, we called it the Arbitrator Intelligence
questionnaire or AIQ. It is a survey online on our website and the idea
that after every single arbitration case people fill out our questionnaire,
our survey. We collect that data, we then analyze that data and generate
Arbitrator Intelligence reports which will be available to everyone who
wants them. And they can learn about arbitrators case management skills
and infegrity through these reports without having to make phone calls
only to supplement that kind of basic information.

Students can get involved. We are going to be having a campaign in the
middle region including Turkey, the Middle East and North Africa. And
Turkey region starting early in 2019 you can get involved in. We will be
calling for volunteers. We think it is an exciting new way to innovate and
build a stronger community of infernational arbitration that has a more
level playing field not only for the repeat players from North America and
Europe but for new players like from Turkey.

Soru, Prof.Erciment: i

Tesekkir. Son sorumuz, Ozyegin Universitesi'nden Can Sir'den geliyor.
Soru icin tesekkir ederiz. Bay Sir, ulusal mahkemeler ve hakemler
arasindaki isbirligine dikkat gekerek su soruyu yoneltti: Uluslar arasi tahkim
etigi alaninda bilinci artirmak ulusal mahkemelerin de pozitif gelisimini
saglayabilir mi2

Question, Prof.Erciment: )

Thank you. Our last question is coming from Can Sir from Ozyegin
University, thank you for the question. So Mr. Sir draw attention to the
cooperation between national courts and arbitral tribunal or arbitrators
and ask the following question: Raising awareness regarding international
arbitration ethic rules can lead to the development of national courts
positively?

Cevap, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

Bu soruya bayildim. Cok ciddi bir ongéri igeriyor ve hatta su anda yardimer
yazanm Kristen ve ben tam olarak bunu géstermeye calishgimiz bir
deneysel calisma yapiyoruz. Size oldukga katiliyorum ve bir dmek vermek
istiyorum. Pafricia Shaughnessy ile birlikle Gurcistan'da hakemler icin bir
etik kanunu hakkinda danismanlik veriyorduk. Onlar da sizinle benzer bir



caba icerisindeydi. Daha ilk konferansta kanun Tiflis tahkim togluluguna
yayinladiginda bir hakim ayaga kalkip soyle dedi: “Biliyorsunuz degil mi
hakemlere yonelik bu kadar giglu etik kurallar belirleyerek, mahkemeler
Uzerinde de hakimlerin bu gibi gicli kurallar benimsemesi icin baski
kuruyorsunuz.”. Aslinda evet, bu da bir ek katkisi, yan katkisi. Hatta
saninm benzer bir durum ben oradayken Peru’da da yasand.

Bu aslinda mantikdisi. Hayal bile edilemez, dyle degil mie Bu 6zel bir
stre¢ ve dirist olmaya kendini adamis 6zel hakemler bir sekilde kamu
sistemi Uzerinde iyi bir etki olusturabiliyor. Dinyanin pek ¢ok yerinde
uluslar arasi tahkim ulusal kurallan giglendirecek ve adalet kavramini ve
adalete ulasimi gelistirecek bir sistem olarak gériliyor.

Sizin gibi geng biri icin oldukca iyi bir dngéru. Eger bana yazarsaniz size
makalemizi yollayabilirim, bizim yazdigimiz yoni begenecek misiniz bir
bakarsiniz.

Answer, Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of London:

I love this question. As a matter of fact, that is a brilliant insight and in fact
with my co-author Kristen, we have just been doing an empirical study
fo try and demonstrate exactly this. So | actually dbsolutely agree with
you and | will give you an example. | think what Pafricia Shaughnessy
and | have been consulting historically in Georgia on developing of
code of ethics for arbitrators there. They have a similar effort underway.
At the very first conference, when that code was rolled out, infroduced
fo the arbitration community at Tiblisi, a judge from the appellate court
there sfood up and said "You know if you require such strong ethics of
arbitrafors, you are going put pressure on the courts, on the judges also fo
adopt such strong ethics.” It is like yes, that is actually an added benefit,
a side benefit. In fact the same thing happened | think in Peru recently
when | have been there.

So which is counterintuitive again. It is really unimaginable, righte That
this private process and private arbitrators who commit to infegrity can
somehow be a good influence on the public model. I think in many
regions in the world they are seeing international arbitration as a way to
even sfrengthen domestic rule of law and improve concepts of justice and
access fo justice. So great intuition for such a young person and if you
write me, | will send you a copy of our article, you can see if you like the
way we wrote it up.



ISTA Hakem Etik Kurallari

ISTA Uyelerinin katkilari ile Dog. Dr. Siheyla Balkar Bozkurt tarafindan
kaleme alinan, Turkiye'nin Hakem efigi konusunda ilk ve kokli ¢alismasinin
UrnG olan ISTA Hakem Etigi Kurallarinin dinyada ik lansmani yapacak
olan, konuklar ve katilimcilarla tartisacak.

*  Moderator: Av. Dr. Kerem Ertan, Tam & Ertan Hukuk Birosu, Ortak

e Sunum: Dog. Dr. Stheyla Balkar Bozkurt, Galatasaray Universitesi,
Ogretim Uyesi _

 Panelist: Prof. Dr. Fazil Kerim Atamer, Istanbul Tahkim Demegi, Yoksek
Istisare K. Uyesi

e Panelist: Prof. Dr. Catherine A. Rogers, PennState Law, Queen Mary
University of Llondon

ISTA Arbitration Ethics Rules

With the contributions of ISTA members, ISTA Arbitrator Ethics Rules written
by Assoc.Prof. Stheyla Balkar Bozkurt, the product of Turkey's first and
deeprooted work on arbitration ethics will be discussed by guests and
parficipants.

Moderator: Aft. Dr. Kerem Ertan, Tam & Ertan Law Firm, Partner

« Presentation: Assoc. Dr. Stheyla Balkar Bozkurt, Galatasaray

University, Faculty Member
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o Panelist: Prof. Dr. Fazil Kerim Atamer, Istanbul Arbitration Association,
High Consultation K. Member

o Panelist: Prof. Dr. Catherine A. Rogers, PennState law, Queen Mary
University of London

Av. Dr. Kerem Ertan, Tam & Ertan Hukuk Bisrosu, Ortak:

Efendim herkesi saygiyla selamliyorum. Sabahki oturumda dinyadaki
tahkim merkezleri ile ilgili konusmalar dinledik. Ardindan  uluslararasi
tahkimde efik ile ilgili konusmalan dinledik, simdi sira geldi Emre Bey'in
de dedigi gibi ISTA tarafindan olusturulan hakem hakkinda uygulanacak
etik kurallar meselesine.

ISTA bu efik kurallari olustururken cok kapsamli bir calisma yapti. Burada
adini anmadan gegemeyecegim Av. Selda ERCAN'In ¢ok buyik gayrefleri
oldu. Kendisine simdi tekrardan tesekkir ediyorum. Yénetim Kurulumuz'un
énine bu kapsamli calisma geldikien sonra, bu efik kurallara akademik
bir boyut kazandirmamiz gerekfigini degerlendirdik. Bunun icin en uygun
calismayr yapacak kisi olarak da milleflerarasi ticari tahkimde Hakemlerin
Bagimsizlik Yokimlulugu adli eserin sahibi Stheyla Hocamiz ile calismayi
degerlendirdik ve kendisi de sag olsun bizi kirmadi, bu ¢alismayi
tfamamladi.

Ben, bu ofurumda panelistlerimiz hakkinda ¢ok kisa bilgi vermek istiyorum.
Oncelikle kendimden baslayayim, bendeniz Av. Dr. Kerem ERTAN. Sayin
Prof. Dr. Catherine A. ROGERS ile ilgili ¢ok kisa bir hatirlatma yapmak
gerekirse, kendisi Londra Queen Mary Universitesinde Etik ve Regilasyon
Enstitiist Es Direkorii. Ayni zamanda Penn State Universitesinde Uluslararasi
Tahkim ve Meslek Etigi Kirsusinde Ogretim Uyeligi gorevini yiritiyor. Ve
biraz sonra bahsedecegini umdugum Arbitrator Intelligance adli Proje’nin
de kurucusu ve yoneticisi olarak taniyoruz kendisini. Diger panelistimiz,
Prof. Dr. Fazil Kerim ATAMER, ISTA'nin Yiksek Istisare Kurulu Oyesi ve
oftuz yili asan meslek hayatina da avukatlik, akademisyenlik ve hakemligi
sigdirmis cok degerli bir dgretim Gyemiz. Ayni zamanda 6102 Sayili
Tork Ticaret Kanunu'nu haziflayan Komisyon'un cok degerli bir Gyesiydi
kendisi. Dog. Dr. Siheyla BALKAR BOZKURT da Galatasaray Universitesi
Hukuk Fakiltesi agretim Gyeligini yopmakia ve az énce bahsettigim gibi
Milletlerarasi Ticaret Tahkiminde Hakemlerin Bagimsizlik Yokimlologu adli
eserin sahibi. Ayni zamanda ISTA'nin Hokem Etik Kurallar’na akademik
boyutu kazandirmis kisidir.



Simdi mUsaadenizle, Dog. Dr. Stheyla BAIKAR BOZKURT'y konusmasini
yapmak Uzere davet etmek istiyorum.

Atty. Dr. Kerem Ertan, Tam & Ertan Law Firm, Partner:

Lladies and gentlemen, | salute everyone. We heard conversations about
the world's arbifration centers in the moming session. Then we listened fo
the speeches about ethics in international arbitration, and now it is time fo
falk about, as Mr.Emre said, the issue of ethical rules to be applied to the
arbitrator created by the ISTA.

ISTA has done a very thorough job of creating these ethical rules. Especially
Atty. Selda Ercan has made great efforts. | thank her again now. After this
comprehensive study came to our Board of Directors, we evaluated that
we should give an academic dimension fo these ethical rules. As the
person who will do the most appropriate work for this, we evaluated the
work with Stheyla, the owner of the work entitled The obligation of the
arbitrafors in international commercial arbitration.

| would like to give very brief information about our panelists in this
session. |'am Atty. Dr. Kerem Ertan, Prof. Dr. Catherine Rogers, to make
a very brief mention of Rogers, she is codirector of the Insfitute of Ethics
and Regulation at Queen Mary University in London. She is also a
lecturer at Penn State University in the field of international arbitration
and professional ethics. And we know her as the founder and manager
of the project called Arbitrator Intelligence, which | hope will talk about
shortly later. Our other panelist, Prof. Dr. Fazil Kerim ATAMER is a member
of the High Advisory Board of ISTA and a very valuable faculty member
who has been a lawyer, academician and arbitrating member of the
professional life for more than thirty years. He was also a very valuable
member of the commission, that prepared the Turkish Commercial Code
Of Article.6102. Assoc. Dr. Stheyla Balkar BOZKURT is a faculty member
of Galatasaray University Faculty of law and, as | just mentioned, is the
owner of the work entitled “The obligation of arbitrators o be independent
in International Trade Arbitration”. She is also the person who has given
the academic dimension to the Arbitrator Ethics Rules of ISTA.

Now, I'd like to invite the Assoc. Dr.Suheyla Balkar Bozkurt to speak.



Dog. Dr. Sitheyla Balkar Bozkurt, Galatasaray Universitesi, Ogretim
Uyesi:

Oncelikle, hos geldiniz demek istiyorum. Sunumuma baslamadan evvel
tesekkir etmek istedigim kisiler var. Izin verirseniz onlara tesekkir ederek
baslamak istiyorum. ki seneden fazla bir sire emek vererek yozdigim
"Hakemlerin  Bagimsizlik Yokimi” isimli Docentlik tezimin sadece
akademik bir eser olarak kalmayip bdylesine degerli ve &nemli bir
calismada hayat bulmasina firsat verdigi, zemin sundugu igin Istanbul
Tahkim Dernegi Yonetim Kurulu Baskani degerli hukukeu Sayin Mehmet
Gin'e ve birlike calisigimiz Selda Ercan Hanimefendi basta olmak Gzere
tum degerli Yonetim Kurulu Uyesi arkadaslara tesekkir ediyorum.

ISTA Hakem Etik Kurallan'nin, Istanbul'un dinyanin énde gelen tahkim
merkezleri arasina girmesi agisindan son derece énemli bir islevi yerine
getirecegini dusintyorum ve Istanbul Tahkim Demegi'ni bu éngorili ve
cesur adimdan &tiri de kutluyorum ve onlarin dernegin kurulmasindaki
hayallerini bugin bir dernek tyesi olarak ben de paylashgimi ifade efek
istiyorum.

Bugin lansmani ve tanitimi yapilan Hakem Etik Kurallan, Turk Tahkim
Hukuku'nda bir ilktir ve bu ilk olma &zelligi ¢ok dnemlidir zira konusu etik
olan boylesi bir regilasyonun disaridan highir midahale olmaksizin ve
bir midahaleye de mahal birakmaksizin bizzat bu alanin uygulamacilan
farafindan, yani bir sivil foplum 6rgiti olan tahkim dernegi tarafindan
fagin altina elini koymak suretiyle olusturulmasi ok &nemli bir sonugtur.
Bunun hakli gururunu da yasadigimizi paylasmak istiyorum sizinle.

Bugin burada  konusacagimiz konu esasinda  hukuk  kurallarnindan
baska, hukuk kurallarnindan éte, hukuk kurallan yerine gecen kavramlar
olacak. Bugin hakemi, yani tahkim yargilamasinin en énemli akiéring
ve onun davranislarina kilavuzluk edecek olan degerleri yansitan etk
kurallan konusacagiz. Hukuk kurali vasfi tasimayan bu kurallar ISTA
Hakem Etik Kurallar'dir. Bugin bu sunumda ne yapacagimi degil ama
ne yapmayacagimi énceden hemen agiklamak istiyorum. Séyle ki, her
seyden ewvel bu kadar degerli tahkim uygulamacilaninin oldugu ve
fahkim konusunda c¢alisan akademisyenlerin oldugu bir toplulukio -elbette
dgrenciler de var, onlar da faydalanacaktir diye umut ediyorum- hakem
agisindan neyin efik oldugu veya neyin etik olmadig ile alakali bir sunum



yapmayacagim. Keza, elinizdeki kitapeiklarda da gérebileceginiz izere
sizlere teker teker ISTA Hakem Etigi Kurallan'ni da okumayacagim veya
anlatma ciretine de kapilmayacagim ¢inki zaten her bir ISTA hakem etik
kurali bir sempozyumu hak eder nitelikte.

Aslinda bu sunumda benim daha ¢ok Gzerinde durmak istedigim sey,
tahkimde etik meselesinin neden son yillarin dnemli ve gincel bir meselesi
haline geldigi; boyle etik kurallann dizenlenmesi ihtiyacinin neden
hissedildigi; efik kurallarn ne anlam ifade eftigi ve hukuk, ahlak ve
deontoloji kurallarindan farkinin ne oldugu; Turk Tahkim Hukuku'na ISTA
Hakem Etik Kurallar'nin nasil katkilarda bulunacagi ve Istanbul'un tahkim
merkezi haline gelmesi agisindan ne kadar énemli bir rol Ustlenecegi
izerinde olacak. Ve elbette ISTA Hakem Etik Kurallari'ni olustururken nasil
bir yontem, metodoloji izledigimizi sizlerle paylasmak istiyorum.

Bir yerde etik kurallari tartisilmaya baslanmissa, orada ya hukuk kurallar
yeferli degildir ya yeterince vazife géremeyecedi yoninde bir takim
tehditler veya sebepler meveuttur ya da heniz tehdit olmasa da tehdit
olabilme ihtimali ngérilmektedir. Doha kestirmeden ifade etmek gerekirse,
Spinoza'nin “Ethica” eserinde sdyledigi gibi, “Etik kurallara ihtiyag duyulur
¢Unk tehlikelerin Ustesinden gelmek yeterli degildir. Tehlikeleri, olusmadan
ewvel dnlemek de gerekir.” Iste, hakemin etik kurallan ¢ogu zaman bayle
bir ihtiyagtan ortaya ¢ikmistir. Bu ihtiyag nedire Tahkimde fesis edilmesi
gereken given ihtiyacidir. Ve bir beklentiyle olusturulmustur. O beklenti
de tahkimde given fesis edebilmektir. Dolayisiyla tahkim miessesesinin
oninde tahkimin  gelismesine engel olabilecek, tahkimi etkileyecek,
tahkime olan giveni zedeleyebilecek hakem kaynakli meselelere hukuktan
baska, hukuktan &te bir yerlerde ¢ézim arama ihtiyacidir aslinda etik
kurallarin dizenlenmesine asil sebep olan.

Peki, tahkimde efik meselelerini gindeme getirecek olan bu sebepler,
kosullar, tehditler nelerdir diye soracak olursak, buna cevap vermek icin
bir parga gegmise gitmek gerekir. Yani tahkimin heniz hukuk ekonomisinin
en onemli carki olmadigi, hatta hukukun bir ekonomisinin dahi olmadigs
ve fahkimin, tabiri caizse, daha heniz devlet yargisi karsisinda risting
ispat etmedigi yillara geri dénmemiz gerekir. Gergekten, saninm bundan
otuz-kirk sene evvel kimsenin aklina hakemin efik kurallarini dizenlemek
ya da efik meselesinin giincel bir sorun olabilecegi bir gin akla dahi
gelmezdi. Neden? Cinki o dénem tahkim, son derece kisitli bir zimrenin
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mesgul oldugu ve hukukun en Ust dizey zihinsel faaliyetlerinin sergilendigi
entelektiel bir ortamd..

Fransizlarin tabir ettigi gibi “les grands hommes nobles”, yani ok biyuk
hukukgularin, asil hukukgulann ancak ilgilendigi kiigik bir camiaya sahip
olan bir hukuksal faaliyetti o yillarda. Oyle ki, o yillarda yine, devlet
yargisi fahkimi adeta bir rakip gibi gérdiginden o yillann gincel
mevzusu devlet yargisi karsisinda tahkimin  dzgurlestirilmesi, mimkin
mertebe mahkemelerin ve devlet yargisinin tahkime midahalesini
dnlemek Uzerineydi. Dolayisiyla o yillarda yazilan, ¢izilen eserler veya
o vyillarda mesele edinilen konular daha ¢ok ya tahkim yargiloma
usuli orfaya koymak Uzerineydi ya da hakem kararinin icra edilmesini
kolaylastirmak sebepliydi. Kisacasi, endise ne ise ¢aba da o oluyordu.
O vyillann endisesi de fahkimi devlet yargisi karsisinda ézgirlestirmekti.
Dolayisiyla yobanci hakem kararlarinin taninmasi ve tenfizi, New York
Konvansiyonu'nun 1958 farihinde, Cenevre Konvansiyonu'nun  usulu
duzenleyen 1961 tarihinde, ICSID Konvansiyonu'nun 1966 tarihinde
akdedilmesi bir tesadif olmadigi gibi pesi sira 1980'li yillardan sonra
yurirluge giren milli tahkim mevzuatlan ve milletlerarasi tahkimin &ninin
agilmast iin yapilan anayasal degisikliklerin de yine o déneme rastlomasi
aslinda bir tesadif degildi. Ancak yirminci yizyilin son ceyreginde isler
degisti ve tahkim buyuk bir gelisim gosterdi. Artik tahkim, uluslararasi
ficari uyusmazliklarin olagan ¢ézimi haline gelmis, uluslararasi yatirim
uyusmazliklaninin da adefa “conditio sine qua non”, yani olmazsa olmaz
bir sart haline gelmisti. Ozellikle, 19901 yillarin sonunda tahkime fabi
uyusmazliklarin sayisi, degeri ve niteligi hic olmadigi kadar biyik bir artik
gosterdi, gelisim gosterdi.

Seyle, sayilara ifade etmek gerekirse, ICC verilerine gére ICC'nin
kuruldugu 1923 tarihinden ginimize gelinceye kadar, yani 95 sene
icerisinde toplam ICC'ye giden 23.000 dava gorilmis ve sadece 2017
yilinda 813 dava gorilmis. Ekonomik degeri ortalama dava basina 45
Milyon Dolar bu davalarin. Ve sadece Paris'te bir yilda tahkim konulu
faaliyetlerin toplam degeri 100.000 kadar. Bu aslinda ekonomik olarak
muazzam bir anlom ifode eden deger.

Gorildigu izere zaman icerisinde tahkimin hizla gelismesi ve cok énemli
bir fahkim ekonomisi yaratmasi hem olumlu hem de olumsuz bazi sonuclar
dogurmus. Ewvela olumlu neficelerden baslayacak olursak, hic kuskusuz



fahkimin devlet yargisi karsisinda sahip oldugu avantajlardan daha fozla
insanin yararlanmasi mimkin olmus. Gercekten tahkim, din oldugu gibi
bugin de, ozellikle ticari uyusmazliklar agisindan son derece iyi bir
uyusmazlik ¢ézim yéntemi ve iyi olmasinin da temel sebebi nedir diye
bakhginizda akliniza ne geliyorsa sunu fark edeceksiniz: Bitin bunlar
hakem odakli meselelerdir. Tahkim neden tercih ediliyore Cinki yargilama
gizli oldugu igin, yani hakemin sir saklama yokimloligu olursa bu momkin
olabiliyor. Cinki kimse, kimsenin mahkemesine gidip de kendisini
"deplasmanda” hissetmedigi icin bagimsizlik ve tarafsizlik taraflarin daha
da icine siniyor. Keza, uyusmazlik o konunun uzmani kisiler tarafindan
¢oziluyor. Bunlar da yine hakemin kisiligiyle alakali, hakemin ézelinde
birer ozelliktir, avantajdir.

Bizatihi aslinda tahkimin bu kadar gelismesi dahi hakemlerin bu alani, yani
yargilamanin akiéri olma durumunda daha proaktif bir rol oynamalarini
gerekiiriyor. Olumlu gelisme olarak, tahkime daha fozla dava gidiyor
dedik. Iste bu noktada, bu kadar énemli konumda olan hakem kendi
konumuna sahip ¢ikmak durumundadir. Olumsuz diyebilecegimiz, tam
olarak olumsuz demesek de giveni sarsabilecek unsurlar igeren sebeplere
bakhgimizda ise, bir kere hakemligin homojen bir meslek olmamasindan
oturG -aslinda hakemligin bir meslek olmamasindan &tiri- bir hukukgu
kimi zaman avukat olarak kimi zaman da baska bir davada hakem
olarak karsimiza ¢ikabiliyor. Yani bir davada avukat sapkasi takarken
baska bir davada hakem sapkasi takabiliyor. Eskiden, otuz kirk sene
ewvelinde bu durum ¢ok da énem tasimiyordu. Ama simdi tahkime tabi
olan uyusmazliklarnn sayisi bu kadar artinca, gérece kisitli bir camiadan
olustugu icin hakemler, menfaat ¢atismasi  risklerinin  orfaya  ¢ikma
ihtimali daha fazlalast. Bu, tahkimin gelismesinin dogal olarak yarathg
neficelerden biri. Nitekim pek ¢ok kurum, kurulus ve enstiti bu konuda bir
favir belirleyerek rekomandasyonlarini yapma yolunu tercih effi. Bir diger
unsur, tahkim “piyasasi”na yeni oyuncularin girmesiydi. Yani eskiden tahkim
taraflar, hakemler ve taraf temsilcileri ile eger bu bir kurumsal tahkimse
enstitiler arasinda gegerken, simdi oyuna yeni aktérler dahil oldu. Kimdi
bunlare Ornegin, evvelden olmayan “Third Party Founder”, yani Finansor
Kuruluslar ya da adeta dedekiiflik gibi hizmet sunan hakem kararinin bosa
ctkmasini engellemek icin, davalinin nerede varligi var diye arastirma
yapan “Asset Searching and Recovery” (Varlik [z Sirme) sirketleri ya da en
basitinden IT teknoloji sitketleri veya bilgisayar treficileri... Cinki “conflict
checking” diye bir yazilim programi var ve hakemin bagimsizhiginin
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en onemli ensttumani olan bildirim yikimliliginde bulunabilmesi,
oncelikle bildirecek bir durumunun oldugunu bilmesini gerektiriyor, bunu
da “conflict checking” yazilim programlannin treticileri disinmisler ve
boyle bir program retilmis. Bu Grin ginimizde ¢ok yaygin bir sekilde
kullaniimakiadir.

Dolayisiyla aslinda bitin bir tablo bize sunu gésteriyor, taraflar ile taraflar
haricindeki tim aktorlerin tahkimle alakali bakis acisinda radikal bir fark
var. Taraflarin tek amagladigr sey: hakemler tarafindan odil ve dirist
bir yargilama sonucunda bir hakem kararina ulasmak.  Ancak, taraflar
disindaki diger tim aktérler icin hedef: Bizzat tahkim kurumunun iginde
yer almak. Sekiorel olarak hukuksal faaliyette bulunmayan sekiérlerin dahi
bu tahkim ekonomisinden pay almak adina devrede oldugunu biraz evvel
omeklerle gordigumizde bunu anliyoruz.

Dogru konusmak gerekirse, hepimiz biliyoruz ki dinya Gzerinde ekonomik
anlamda ifade effigi deger artip da sorgulanmayan veya kazang unsuru
haline getirilip de bozulmayan higbir kavram yoktur. Buna bilim de sanat
da mizik de, akliniza hangi kavram geliyorsa, o da déhil. Tahkim de bu
sorgulamadan muaf degil, nitekim olmamistir da.

Bugin artik, tahkim agisindan hi¢ olmadigi kadar buyik bir role sahip
olmustur hakemler. Cinki hakem, tahkime duyulacak olan  givenin
basmimaridir. Dolayisiyla, degil sadece Istanbul'da veya Tirkiye'de,
sayet dinyada fahkimin gelismesi isteniyorsa olumsuzluklarin  veya
risklerin dnce farkinda olmak, sonra bunun 6nini alabilecek tedbirler
gelistirmek ve eger yopilabiliyorsa bu biylyen tahkim ekonomisini bir
firsata gevirmek gerekiyor. Iste bu noktada, ISTA Hakem Etik Kurallari'nin
olusturulmas! fikri son derece biyik bir vizyon ve éngéri ile yapilan bir
hareketin Grintdur. Peki, iyi de, Erciment Hocamizin bir énceki oturumda
da soyledigi gibi, efik dendiginde tahkimde etik meselelerinin sadece
hakemin Uzerinden tarismak dogru bir sey mie Elbette ki bu sorunun
cevabi hayir. Tahkime déhil olan tom akicrler etik olmali ki tahkime given
fesis edilsin ve tahkim bir Ulkede gelisebilsin. Ancak, elbette bir yerden
kural konmaya baslanacaksa bu elbette tahkim yargilamasinin basaktéri
statisindeki hakemlerden baslamasi gerekiyor. Bir bilinen tahkim afosézi
vardir: “Tahkimde olmazsa olmaz G¢ unsur vardir: hakem, diger hakem
ve bashakem.” Yani aslinda hakem igin gegerli olan her sey, tahkim igin
de gegerlidir. Hakeme given tesis edilirse, bu ayni zamanda tahkime de
guven fesis edilecegi anlami tasir.



Oyleyse, hakem kaynakli meselelerde hakeme given nasil olusturulurg Bu
baglamda, hakem kaynakli olup giiven unsuru agisindan énemli bir fokiér
olusturabilecek meselelere bir gz atmak gerekir. Béyle bir perspekiifte
odaklanacagimiz konular sunlar olacakhir: Hakeme given fesis etmek igin
neler dnemlidire Hokemin tarafsiz olmasi, bagimsiz olmasi, adil ve dirist
bir yargilama yapmasi; bilgi, tecribe, lisan agisindan ve ayirabilecegi
zaman agisindan yeterli olmasi gerekir ki kendisine teklif edilen hakemlik
gérevini kabul etsin. Ayni zamanda hakemin, bagimsizigin teminati olan
bildirim yukomloligint de geregi gibi yerine getfirmesi gerekir. Hakemin
taraflarla iletisiminin, belli bir gérevi yerine getfirecek kadanyla sinirl
olmasi ve tahkimi en cazip uyusmazlik ¢ézim yollarindan biri olarak
anmamiza sebep olan "hakemin sir saklama yikumlolugs” yani tahkim
yargilamalarinin gizliligi yine aslinda hakem odakli given tesis edecek
meseleleri olusturmaktadir. Sunu gériyoruz ki, hakemin odak noktasinda
oldugu tim bu meseleler aslinda ISTA Hakem Etik Kurallari'nin birer
bashgini olusturmakia.

Buraya kadar soylediklerimi kisaca toparlarsak eger, ginimizde tahkim
gelisti ve dinyada ve Turkiye'de potansiyel olarak buyik bir tahkim
ekonomisi olustu. Bu tahkim ekonomisi tehditleri icerdigi kadar ayni
zamanda firsatlan da igermekte. Bunlar kullanabilmek veya bunlarin
Ustesinden gelebilmek i¢in tahkime given tesis etmek gerekir. Bunun da
yolu, en basta hakeme given tesis etmekien geger. “Hakem” dedigimizde
yapilacak sey: tarafsiz, bagimsiz, adil, durist ve her agidan yetkin olan
bir hakem figirini ortaya koyabilmektir ki bu noktada yolumuz su an igin
ilk olma ozelligini tasidigindan ISTA Hakem Etik Kurallan'na cikar. Bu
noktada cevaplandirimasi gereken énemli bir mesele de sudur: Acaba
hukuk kurallanyla tahkimin ihtiyag duydugu tom bu teminatlar yeferince
karsilanamiyor muydu ki bizler ¢areyi efik kurallarnin dizenlenmesinde
bulduk2 Bu soruya cevap verirken, cogu zaman géz ardi edilen, kurallar
arasindaki radikal farka deginmek istiyorum. Bunu bilhassa burada
bulunan &grenci arkadaslanmin dinlemesini istiyorum. Hepimizin bildigi
gibi insan davranislarini ve toplumsal hayati dizenleyen hukuk, normatif
bir sistemdir; ama insan davranislarini dizenleyen tek sistem hukuk
degildir. Hukuk kurallan dogasi geregi hep “oteki”ye ihtiyag duyar, yani
"oteki” varsa ancak hukuk kurallarina ihtiyag olusur. Soyle ki, bugin
"Hukuk kurali nedire” dedigimizde bir orfaokul veya lise talebesi dahi
su cevabr verecektir: Hukuk kurali zorlayici gict olan ve ihlali hakkinda
yoptinm  ongérilen  kurallardir. Burada “yoptinm”  kelimesini hemen
cebimize atmamiz lazim. Yaptinm neden olure Bir ihlal varsa olur. Ihlali
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kim gerceklestirir Oteki. Yani yaptinma ihtiyag duyan, yaptinmla nitelenen
hukuk kuralinin var olabilmesi yaratilabilmesi icin zorunlu olarak haklar
ihlal edilen “oteki” veya "oteki'nin varligi gerekir. Peki, otekine gerek
olmaksizin insan davranislarini, bireyin kendi davranislanini dizenleyen
bir kural yok mudure Elbette vardir. Hepimiz, her gin toplumsal iliskiye
girdigimiz her orlamda aslinda hukuk  kurallarindan  baska, hukuk
kurallarindan éte birtakim kurallara uygun hareket ediyoruz. Icimizdeki
ézdenetimi harekefe gegiren, sinirlarini bizzat kendimizin ¢izdigi birtakim
kurallara uygun davranmak  zorunlulugu hissediyoruz. Ornek vermek
gerekirse, herhalde buradaki hi¢ kimse Turk Ceza Kanunu'nda hapis
cezasiyla cezalandirldigr igin hirsizlik yapmaktan kendini alikoymuyor.
Hirsizlik yopmayacak kadar iyi, dirst, onurlu ve dogru insanlar oldugu
icin insanlar hirsizlik yapmiyor. Yani igimizdeki iyi, dogru, durist insan
figiri ve onun duygusu bizi hirsizlik yapmaktan alikoyuyor, yoksa bunun
yaptinminin hukuken dizenlenmesi degil. Iste bu kurallar, ahlak kurallari
ve etik kurallardir. Etik ve ahlak kelimesi sozluklerde genellikle esanlaml,
gosterilir. Arada bilinmesinde fayda olan séyle bir ufak fark var: Ahlak
bireysel olan, yani bireyin igindeki iyi ve katidur. Dolayisiyla stbjekdiftir ve
kavramlarin ige déntk duygusal boyutudur. Etik ise ahlakin disa yansiyan
bolimudir.  Davranislara ve davranislann  aliyazisindaki - degerlere,
ilkelere hitap eder. En basit ifadeyle: ahlak, bireydeki iyi ve kato; etik ise
homojen bir ézellige sahip bir toplulugun —émegimizde hakemlerin- iyi
ve dogru, adil ve durust olarak nitelendirilebilmesi icin nasil davranmasi
gerekfiginin kilavuzunu verecek olan kurallardir. Dolayisiyla, hakem etik
kurallar dedigimizde bir meslek olmayan ama homojen bir topluluk olan
hakemlerin yargilama gérevini yiritirken sahip olmasi gereken degerleri
yansitan davranislardan  bahsediyoruz ve bu davranislara kilavuzluk
olusturan ilkeleri tarif ediyoruz. Hemen burada kigik bir parantez agmak
istiyorum, bazi calismalarda efik kurallara “deontolojik  kurallar” da
denmekte ancak bu nagizane kanaatimee yanlis bir tabir ¢inki deontoloji
avukatlik veya hekimlik gibi bir meslek grubunun sergilemesi gereken iyi
ve dogru davranislari dizenleyen, ihlali halinde de disiplin cezasiyla
yaptinma baglanmis kurallardir. Hakemligin ise bir meslek olmamasindan,
belli bir formasyondan gecerek ifa edilen bir gérev olmamasindan ve
hakemlerin bir yemin etmemesinden &tiri deontolojik kurallan olmaz, etik
kurallar olur. Demek ki, aslinda etik kurallar hukuk kuralarindan cok daha
farkl bir isleve sahiptir.



"Peki, etik kurallarin islevi nedire Etik kurallari dizenlemekle ne elde etmek
istediniz, umdugunuz menfaat nedire” diye soracak olursaniz bir kere sunu
agikhga kavusturmak gerekir ki efik kurallarda yaziyor diye hakemlerin
davranislar etik hale gelmiyor. Aristo bir sézinde “"Keske sézler ya da
kelimeler yetseydi” der. Elbefte biz yazdik diye efik kurallar uygulanir
olmuyor. Ama zaten etik kurallarnin amaci da bu degil. Etik kurallar ahlak
tretmez. Etik kurallar ahlak Gzerine konusur, fikir yiritir. Dolayisiyla, ISTA
Hakem Etik Kurallan'nin amaci da hakemin aklina ve vicdanina hitap
ederek onlara iyi, dogru ve durist hakem davranisina iliskin kilavuz
olusturmaktir. Cok énemli bir diger amaci da sabahki oturumda Sayin
Prof. Catherine ROGERS'In da séyledigi gibi birbirinden farkli tahkim
klturlerinden gelen hakemlerin etik olan ve olmayan davranis bigimini
sergilerken farkli algilamalarin veya farkli davranislanin momkin mertebe
énine gecgebilmek icin bir standart olusturmak, bir yeknesak tavir belirlemek
ve bunun icin kilavuzluk olusturmaktr,

Tom bu perspektifte, gelelim ISTA Hakem Etigi kurallarini olustururken
nasil bir yontem izledigimize. Istanbul Tahkim Demegi ile yolumuzun
kesismesinden ewvel, hakem etik kurallar ile ilgili zaten olduk¢ca &nemli
bir yol kat edilmisti, bunu belirmek gerekir. Cok titiz bir altyopi calismasi
hazirlanmisti, iste bu noktada Sayin Av. Selda ERCAN'in emeklerini
anmam gerekir. Bitin énde gelen kurumlarin efik kurallar analiz edilmis,
karsilashirmali bir tabloya dokilmis ve énemli goziken Turk Tahkim
Hukuku uygulomasi ve kilttrd agisindan énemli géziken bitin kurallar
yazili bir mefin haline getirilisti. Ama hakli olarak bir sorgulama igine
girilmisti ¢cunki alt alta dizilen kurallardan felsefesi olan bir metnin ortaya
ctkmasi mimkin degildi. Iste o felsefenin arayisiyla diyebiliriz ki benim
yolum Istanbul Tahkim Demegi ile kesisti cinki ben bu felsefenin dibine
zaten Ug senede yazdigim Dogentlik tezimde yeferince inmistim. Istanbul
Tahkim Demegi adeta bana elini uzath, onlar beni dipten gekti ve birlikte
bu metni hazirladik.

Istanbul Tahkim Dermegi ile ilk toplantimda yénetim kurulu tyelerine
soyle bir soru sormustum: “Mehmet Bey, neden hakemin efik kurallarini
duzenlemek istiyorsunuze” Mehmet Bey'in o gin séylemis oldugu ilham
verici konusmasini unutamam: “Cinki ..."

Bu cevdbi aslinda elinizdeki hakem efik kurallarinin baslangic notunda
adeta bir niyet mekiubu gibi okuyabilirsiniz. Onimizde &émek olarak
birbirinden farkli yéntemlerle hazirlanmis ve farkli hukuk ve tohkim
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geleneklerini yansitan gesitli kurallar vardi ki cogu Anglosakson Hukuku
izlerini fagiyordu. Bizse, Civil Law yani Kita Avrupasi Hukukuna sahip olan
bir sisteme sahip oldugumuz igin Turk Tahkim Hukuku, ihtiyaglan, Civil Law
Hukuk Sistemi ile celismeyecek ve altinda etik bir felsefesi olan, tutarlr,
agiklayici, kapsayici ve benzerlerine oranla olduk¢a sade, her seyden
dnemlisi 6zgin bir kod olusturmaya ¢abaladik. Séz konusu sadeligi,
ayni soyut kavramdan tireyen yikomlilikleri ayiklayarak elde etmeye
calistk. Saninm ISTA Hakem Etik Kurallari’'nin en dnemli ézelliklerinden
biri de soyut kavramlar, yani ancak islevleri ile tanimlanabilecek olan
kavramlarn sikga kullanmasi oldu. Soyut kavramlan kullandik, ¢inki
hakem etik yikimliliklerini tarif ederken bu alanda esneklige ihtiyacimiz
vardi. Cinky biliyorduk ki insanin odak noktasinda oldugu highir seyin
Uzerinde dogmalar Urefilemez. Iste esnekligi de bu sebeple mimkin
mertebe saglamaya calistik. Yer yer tanim yopa ihtiyacr hissettik, farafsizlik
ve bagimsizlik kavramlarinda oldugu gibi. Bu gayet bilingli bir tercihti,
bunun sebeplerini belki panelde tartisinz. Ve gergekten, her bir madde
Uzerinde saatlerce tarhistk. Benim aghgim akademik tarfisma konular
benden sonra da Yoénetim Kurulu'nda defalarca tartisildi ve sonunda
fahkim vygulamacilaninin iradesini yansitan ama akademik bir dokunus
da iceren, elbette gelistirilmeye ve elestiriye acik bu belge cikti.

ISTA, hakem etik kurallarini olusturmakla Turk Tahkim Hukuku ne kazandi
diye soracak olursak, bana gére, tahkime déhil olan tim aktérler bu belgeye
bir fonksiyon yikleyebilirler. Syle ki, tahkim kurumunun gelisimine katki
saglayacak yetkin ve sivil inisiyatifin yarath@r bu belge, taraflarin given
ihtiyacina iliskin beklentilerine cevap veren bir enstriman; ayni zamanda
hakimle 6zdes bir gérev yiklenen hakemlerde olmasi gereken etik Gzerine
bir manifesto, bir deklarasyon; tahkim kurumunun tim oyunculan agisindan
gelistirilecek bir farkindalik ve biling ve hakemlerde ézdenefime imkan
verecek bir kilavuz fonksiyonu gériyor. Bitin bu perspektifte, sonug olarak
tahkim gelisecek. Cinki hakeme given tahkime given anlami tasiyacak.

Peki, diyeceksiniz ki “ISTA Hakem Etik Kurallanni hazidamakla gok iyi
eftiniz ama ya hakem bu etik yikimluloklere aykin davranirsa, bunun
yoptinmi ne olacake” Aslinda ben bu sunumumda “Yaptinmi nedire”
sorusunun cevabini verdim. Ozellikle 6grenci arkadaslanmi bu kismi iy
dinlemesini istedigimi sdyleyerek de uyardim. Ama cevabini ben vermek
istemiyorum, yaptinma ihtiyacimiz olup olmadigi konusunda panelimizde
Prof. Dr. Catherine ROGERS ve Prof. Dr. Fazil Kerim Atamer'in ve sizlerin



de gorislerini almak isterim. Son sézimi belki de bu sorunun cevabini da
verecek sekilde yine Spinoza'nin “Ethica” eserinden hakemlere ithafen
vermek istiyorum: “Ozgur insan, kendini kusursuzlastrma ¢abasi gosteren
ve bu sorumlulugun baskasina devredilemeyecegini bilen insandir.”

Beni sabirla dinlediginiz icin ¢ok tesekkir ederim.

Assoc. Dr. Stheyla Balkar Bozkurt, Galatasaray University, Faculty
Member:

First of all, I'd like to welcome you. There are people I'd like to thank
before | start my presentation. | would like to thank Mr. Mehmet GUN, the
chairman of the board of Directors of the Istanbul Arbitration Association,
and all the esteemed members of the board of directors, including
Selda Ercan, for providing the opportunity fo live in such a valuable and
important work and for presenting the ground to the members of the board
of Directors of the Istanbul Arbitration Association.

| think that the Istanbul Arbitration Ethics Rules will fulfill o very important
function in terms of Istanbul becoming one of the leading arbitration
centers in the world, and | congratulate the Istanbul Arbitration Association
for this foreseeable and courageous step, and | would like o express that
today | share my dreams in establishing the association as a member of
the association.

The Turkish arbitration law and a first in the subject of ethics is very
important because the distinction of being the first of such a regulation,
which is an infervention without any infervention from the outside without
giving rise and personally by practitioners of this field, | mean a non-
governmental organization arbitration by the association by putting his
hand under the stone which is a very important result is the creation. I'd
like to share with you the rightful pride of this.

Today, the subject we are going to talk about will be concepts that
supersede the rules of law, rather than the rules of law. Today we will talk
about the arbitrafors, the most important actor in arbitration proceedings,
and the ethical rules that reflect the values that will guide his/her actions.
| want to explain what i am not dble to do in this presentation, not what
I'm going fo do. will not make a presentation about what is ethical or what
is not ethical in terms of the arbitration-of course there are students, and |



hope they will benefit too - in a society where there are so many valuable
arbitration practitioners and academics working on arbitration. Also, as
you can see in the booklets at hand, | will not read or dare fo tell you the
rules of the rules of Arbitration one by one, because the rules of the ethics
of Arbitration already deserve a symposium.

In fact, what | want to emphasize in this presentation will be why the
ethical issue in arbitration has become an important and up-to-date issue
of recent years; why the need for such ethical rules has been felf; what
the ethical rules mean and what the difference between the rules of Law,
Ethics and deontology; how the Rules of Arbitration will contribute Turkish
Arbitration Law; will it be able to play an important role in terms of Istanbul
becoming an arbitration centre and of course, | would like to share with
you what kind of method, methodology we follow when we create the
ethical rules of Arbitrators for the ISTA.

If ethical rules are being discussed somewhere, there is not enough legal
rules or there are some threats or reasons or there is a possibility that they
may be a threat even if they are not yet a threat. As Spinoza’s “Ethica”
work says, “ethical rules are needed because overcoming the dangers is
not enough. Ethical rules must be there to avoid them before” "Here, the
ethical rules of arbitrators have often emerged from such a need " What
is this need? It is the need for frust to be established in the arbitration. And
it was created in anficipation. That expectation is o establish trust in the
arbitration. Therefore, the development of arbitration the arbitration in front
of the house that may interfere with, affect the parties to the dispute, the
arbitration which is likely to impair confidence in the arbitrator, in more
places than any other law, the law of origin issues is the need to search
for a solution, in fact, to the regulation of the code of ethics, which is the
main reason.

In other words, we have to go back o years when there is not wheel of
the law economy, even if there is not an economy of law, and the law
does not prove corruption in the face of the state judiciary, so to speak.
Indeed thirtyforty years ago, i think no one would have thought of a
day when the matter of ethics could be a confemporary issue. Why?
Because at that time, arbitration was an intellectual environment where
a very limited group was occupied and the highest mental activities of
law were exhibited. As the French call it, les Grand hommes nobles, in



other words, was a legal activity with a small community of great lawyers
and Noble lawyers. Thus, since in those years, the current issue of those
years was fo liberate the arbitration in the face of the state judiciary, fo
prevent the possible courts and the infervention of the state judiciary to the
arbitration. Therefore, in those years, written, drawn works, or the fopics or
the arbitration proceedings was put in issue in those years acquired more
or sebepli facilitate the execution of the decision of the arbitrator. In short,
whatever the concern was, it was the effort. The concern of those years was
fo liberate the investigation against the state judiciary. Therefore, it was not
a coincidence that the ICSID Convention was concluded in 1966, which
regulated the procedure of the Geneva Convention in 1958, and that
the consfitutional amendments to the National Arbitration regulations and
the infernational arbitration regulations that came into force after 1980s
and the opening of the international arbitration were not coincidental.
However, things changed in the last quarter of the twentieth century and
arbitration showed a great improvement. Now, arbitration has become
the usual solution of infernational commercial disputes, International
Investment Disputes Seftlement is also literally a “conditio sine qua non”,
i.e., had become a condition sine qua non. In particular, at the end of the
1990s, the number, value and quality of the disputes subject to arbitration
has shown a greater improvement than ever before.

According to the ICC data, 23,000 cases that went fo the ICC in a
fofal of 95 years have been reported untfil the date of its esfablishment in
1923, and 813 cases have been reported only in 2017. The average
economic value of these cases is $ 45 million per case. And just in Paris,
the tofal value of the activities on arbitration in a year is up to 100,000.
This is actually an enormous economic value.

As it can be seen, the rapid development of Arbitration and the creation
of an important arbitration economy have vyielded both positive and
negative results. If we start with the positive results first, there is no doubt
that more people have benefited from the advantages of the arbitration
in the face of the state judiciary. In fact, when you look at the fact that
arbitration is an extremely good dispute resolution method, especially in
ferms of commercial disputes, and the main reason why it is good, you
will notice that this is what you think: all these are matters of arbitration
focus. Why is arbitration preferable? Because the frial is confidential, so
this is possible if the arbitrator has a obligation to keep secrets. Because



no one goes to the court and does not feel “away”, independence and
impartiality are further instigated by the parties. Likewise, the conlflict is
resolved by the experts. These are also related to the personality of the
arbitrator, the arbitrator’s special feature.

In fact, even the development of the arbitration requires the arbitrators
fo play a more proactive role in the case of being the actor of the trial.
As a positive development, we said there was more cases going on
in the investigation. At this point, the arbitrator, in important position,
has fo take possession of his own position. If we look at the reasons
that we can call negative, even if we do not call it negative, which
include the elements that can shake confidence, once the arbitrator is
not a homogeneous profession-in fact the arbitrator is not a profession
- a lawyer can sometimes appear as an arbitrator in another case as a
lawyer. | mean, she/he can wear a lawyer's hat on a case, and she/he
can wear a arbitrator hat on another case. In the past, thirtyforty years
ago, this situation was not very important. But now that the number of
disputes that are subject to arbitration has increased so much, arbitrators
have become more likely to face the risk of conflict of interest, as it is
composed of a relatively limited community. This is one of the natural
consequences of the development of arbitration. As a matter of fact, many
institutions, institutions and institutions have chosen to set an attitude on this
issue and make their own decisions. Another factor was the introduction
of new players into the arbitration market. So in the past, if this is an
institutional arbitration between the parties, arbitrators and representatives
of the parties, the new actors have now been involved in the game.
What were these? For example, there is a software program called “Third
party founder”, or “conflict checking”, or "asset hunting and recovery”, or
"IT companies or computer manufacturers”, which, in the simplest sense,
is the most important instrument of the independence of the arbitration,
requires that the respondent is aware of the fact that it has o be nofified.,
this is a program that allows you to create and edit your own music. This
product is widely used today.

Therefore, the whole picture shows us that there is a radical difference in
the view of all actors except the parties and the parties involved in the
arbitration. The parties only aim: to reach an arbitration decision as a
result of a fair and honest trial by the arbitrators. However, the goal for all
other actors other than the parties is to take part in the arbitration institution



in person. Even secfors that do not operate in the legal sector in the name
of this arbitration economy in order fo take a share of the circuit when we
see it with examples.

To be honest, we all know that there is no concept that increases the
value expressed in the world in terms of economic terms and becomes
unquestioned or becomes an element of profit and does not deferiorate.
This is the science, art, or music, if it sounds to your mind what concept,
that also include. Arbitration is not exempt from this questioning, as it has
not been.

Today, arbitrators have had a greater role in arbitration than ever before.
Because the arbitrator is the chief counsel of the trust to be heard in
the arbitration. Therefore, only in Istanbul or Turkey, if the development
of arbitration is desired in the world, then it is necessary to be aware
of the negative or risks first, then to develop measures that can prevent
this, and if it can be done, turn this growing arbitration economy info an
opportunity. At this point, the idea of establishing the rules of ethics of the
ISTA arbitration is the product of a movement made with a great vision
and foresight. Well, as Mr. Erciment said in the previous session, is it
a good thing to discuss ethical issues in the case of ethics only through
the arbitrator? Of course, the answer to that question is no. All the actors
involved in the arbitration must be ethical so that the arbitration can be
frusted and the arbitration can be developed in a country. However, of
course, if a rule is to be put in place, then of course, the arbitration frial
must start from the arbitrators in the status of the chief arbiter. There is
a known arbitration adage: “there are three essential elements in the
arbitration: the arbitrator, the other arbitrator and the chief arbitrator.” So
everything that actually applies to arbitration is also valid for arbitration.
If the trust is established to the arbitrator, it also means that the trust will be
established to the arbitration.

So, how to create trust in the arbitrator in matters of arbitration? In this
confext, it is necessary to take a look af issues originating from the
arbitration that could consitute an important factor in terms of the element
of trust. In such a perspective, we will focus on the following: what is
important for establishing trust in the arbitration? The arbitrator must be
impartial, independent, fair and honest, and must be competent in ferms
of knowledge, experience, language and time, so that he may accept



the appointment of the arbitrator proposed to him. At the same time, the
arbitrator must fulfill the obligation of nofification, which is the guarantee
of independence. Communication with the arbitrator the parfies and
arbitration fo be limited as far as it will fulfill a certain task one way to
solve the conflict as the most affractive cause to mention that “secrecy is
the obligation of the arbitrator” the arbitrator actually mean still constitute
the confidentiality of arbitration proceedings to establish trust oriented
issues. Ve see that all these issues that the arbitrator is af the focal point
are actually the subject of the ISTA's rules of ethics of the arbitrator.

If we summarize what | have said so far briefly, today, arbitration has
developed and there has been a potential big arbitration economy in the
world and in Turkey. This includes threats to the arbitration economy, as well
as opportunities. To be able fo use them or overcome them, it is necessary
fo establish trust in the arbitration. The way to do that is to esfablish trust
with arbitrator at first. When we say” arbitrator “ what to do: neutral,
independent, independent, fair “honest and competent in all aspects of
the figure of the arbitrafor to reveal that af this point, our path is now the
first feature of the ISTA's Arbitrator Ethics, which comes fo the request. An
important issue fo be answered at this point is: What if all the guarantees
required by the law and the arbitration could not be adequately met, that
we have found the remedy in the regulation of ethical rules? In answering
this question, | would like fo mention the radical difference between the
rules that are often ignored. | want my fellow students here to listen. As we
all know, the law regulating human behavior and social life is a normative
system, but the law is not the only system regulating human behavior. The
rules of law always require the “other”, meaning that if there is a “Other”,
only the rules of law are needed. What's the rule of law today?” when
we say, even a middle school or high school student will respond to the
following: the rule of law is enforcedble by the force of law and by the
violation of the law. Ve need to put the word “sanction” in our pocket
right now. Why sanctions? If there is a violation, it will happen. Who
commits a violation? That. In other words, the existence of the “other”
or "the other's” rights are violated in order to create the existence of the
rule of law which is required fo be sancfioned by sanctions. So, is there
a rule that regulates human behavior and the individual's own behavior
without the need for the other? Of course there are. In every environment
where we engage in social relations every day, we are actually acfing
in accordance with a number of rules besides the rules of law and the



rules of law. We feel the obligation to act in accordance with certain
rules that actualize self-control within us, which we have drawn on our
own. For example, | suspect that no one here is preventing theft because
he was sentenced fo imprisonment in Turkish Penal Code. People don't
steal because they're too good fo steal, honest, honorable and right. So
the good, frue, honest human figure inside of us and his sense of it are
preventing us from sfealing, or the sancfion of it is not regulated by law.
These are moral codes and ethical rules. The word ethics and morality
is often synonymous in dictionaries. There is a small difference that is
useful to know in between: morality is the individual, that is, the individual
is the good and the bad. Therefore, it is subjective and is an inward-
oriented emotional dimension of concepts. Ethics is the outward-reflective
part of morality. Behavior, and the values in the subtitles of behavior, the
principles addresses. In the simplest terms, morality is the rules that give a
guide fo how to behave in order to qualify good and true, fair and honest
in an individual, and ethical and homogenous society, in our example, the
arbitrators. Therefore, when we refer to the rules of ethics of the arbitration,
we tfalk about the behaviors that reflect the values that the arbitrators
should have in carrying out their trial duties, which are not a profession
but a homogenous community, and we describe the principles that lead to
these behaviors. | would like to open a small bracket right here, in some
studies, the ethical rules are called “deontological rules”, but in my humble
opinion, this is a wrong expression because deontology is the rules which
regulate the good and correct behaviors that should be exhibited by a
professional group such as advocacy or medicine, and are imposed with
disciplinary punishment in case of The arbitrafor is not a profession, a fask
performed through a cerfain formation, and the arbitrators do not swear
an oath because they do not have a deontological rules, ethical rules.
So, in fact, ethical rules have a very different function than the rule of law.

Once you ask like “So, what is the function of ethical rules What do
you want fo achieve by regulating ethical rules, what is the inferest you
expect” it is necessary to clarify that the conduct of the arbitrators does
not become ethical because they are written in the code of ethics. Arisfotle
says, "l wish words or words were enough.” Of course, ethical rules do
not apply because we wrote. But that's not the point of ethics. Ethical
rules do not produce morality. Ethical rules talk about morality, conduct
ideas. Therefore, the aim of the Code of ethics of the Arbitrator is to
establish guidelines for good, correct and honest conduct of the arbitrator



by addressing the opinion and conscience of the arbitrator. Another very
important purpose of the session in the morning, Prof. As Catherine Rogers
said, while exhibiting the ethical and non-ethical conduct of arbitrators
from different jurisdictional cultures, it is to set up a standard to avoid
the possibility of different perceptions or different behaviors, to set up a
uniform affitude and to create guidance for this.

In this perspective, let's see what kind of method we've been following
when we created the Rules of ISTA Arbitrator Ethics. Prior to the infersection
of our path with the Istanbul Arbitration Association, there was already a
very important way of dealing with the ethical rules of the arbitration. A
very rigorous infrasfructure study was prepared Mrs. Atty. Selda Ercan’s
labor at this point, The ethical rules of all leading insfitutions have been
analyzed, poured into a comparative fable and all the rules that appear
important in ferms of Turkish arbitration law practice and culture have
been tumned info writtlen fext. But she was rightly questioned because it
was impossible for a fext with a philosophy to emerge from the rules laid
down below. This is my way with the Istanbul Arbitration Association,
because | have already written the bottom of this philosophy in three
years in my thesis of Associate Professor. Istanbul Arbitration Association
almost reached out to me, they pulled me from the bottom and fogether
we prepared this text.

In my first meeting with Istanbul Arbitration Association, | asked the
members of the board of Directors: "Mr. Mehmet GUN, why do you want
fo regulate the ethics of the arbitratore”| can't forget Mr.Mehmet's inspiring
speech that day: “because ..."

You can actually read this as a lefter of infent in the initial note of the
rules of ethics of the arbitrator. As an example, there were several rules
prepared in different ways and reflecting different traditions of low and
arbitration that most of them bore the traces of Anglosaxon's law. VWe
have a systfem with Continental European law, we have tried to create a
simple, above all, original code which is consistent, explanatory, inclusive
and similar, which is not contradictory with the Civil Law system and has
an ethical philosophy. We tried to achieve the simplicity by extracting
the obligations derived from the same dbstract concept. | think one of the
most important features of the Code of ethics of the ISTA arbitration is that
it frequently uses abstract concepts, concepts that can only be defined by



their functions. We used abstract concepts because we needed flexibility
in this field when describing the arbitrators * ethical obligations. Because
we knew that no dogmas can be produced on anything that is af the focus
of man. That is why we fried to provide the flexibility possible. We felt the
need to define a place, as in the concepts of neutrality and independence.
It was a very conscious choice, and maybe we can discuss the reasons
for it on the panel. And really, we've been discussing each item for hours.
My academic discussion issues have been discussed several times affer
me at the Board of directors, and this document, which reflects the will of
arbifration practitioners, is of course open fo criticism and development,
but includes an academic touch.

it we were to ask what Turkish law won with the establishment ISTAs
arbitrator ethical rules, o me this document can install a function to all
actors that are involved in the arbitration. This document, created by
a competent and civil initiative to confribufe to the development of the
arbitration institution, is an instrument that responds to the expectations
of the parties regarding the need for frust; a manifesto, a declaration on
Ethics, which should also have an identical task to the judges.; it serves as
an awareness and guidance for all players of the arbitration institution to
enable self-control in the courts of conscience and arbitrators. In this whole
perspective, arbitration will eventually develop. Because trusting arbitrator
means trust in the arbitration.

Well, you're gonna say, “Well, you did very well by drafting the rules of
ethics for the ISTA arbitrator, but what if the lante acts against these ethical
obligations, what will be the sanction for thate” What is the sancfion of
"actually | present this"2"l answered the question " | especially warned
my fellow studenfs to listen to this part well. But | do not want to give the
answer, whether need sanctions or not. I'd like to hear answer’s of Prof.
Dr. Catherine Rogers and Prof. Dr.Fazil Kerim ATAMER. | would like to
dedicate my last word to the arbitrafors from Spinoza's “Ethica” work:
"free man is @ man who strives to perfect himself and knows that this
responsibility cannot be transferred to another.”

Thank you very much for listening to me patiently.



Pro_f. Dr. Fazil Kerim Atamer, istanbul Tahkim Dernegi, Yiksek isti§0re
K. Uyesi:

Sayin Hocalanim, sayin istatlanm, degerli misafirler ve sevgili égrenciler,
herkese saygilarimi sunuyorum.

Tahkimde efik, &nceki sunumlardan da ortaya ¢ikhgr gibi tahkim hukukunda
milleflerarasi alanda ve Tirk Hukuku'nda gittikge Uzerinde daha fazla
durulan ve énemi doha fazla anlagilan bir alan. Sunu da hemen séylemek
lazim, bu sunum icin hazirlik yaparken fark eftim ki dinyanin bircok énde
gelen tahkim merkezinde heniz etik kurallar yok. Yani etik kurallarin her
yerde bulundugunu séylemek mismkin degil, bu alan gelisme halinde ve
devinim gésteren bir alan. Dolayisiyla ISTA'nin boyle bir girisimde bulunmus
olmasi Istanbul'da ve Tirk Hukuku'nda tahkim agisindan olaganisti biytk
bir deger ifade ediyor. Cinki kurallanmiz son derece ¢cagdas, ayrintili ve
Tork Tahkim Hukuku agisindan buyik bir kazang niteligi gostermektedir.
Dolayisiyla bu kurallari Turk Hukuku'na kazandirdigr i¢in Sayin Dernek
Baskani'nin da sahsinda Dermegimize de ayrica minnetlerimi sunmak
isterim.

Efendim, tahkimde etik konusunda milletlerarasi uygulamanin, millefleraras
hukukun ve Turk Hukuku'nun iki dev ismi su anda zaten panelist. Dolayisiyla
onlarin yaninda aslinda bana pek séz dismezdi fakat nasil bir hazirlik
yapabilecegimi disindim ve zaman iginde tahkimde iyikoti olusturma
imkani buldum. O tecrilbeler cercevesinde etik kurallarin somut olarak
uygulamada kendini nasil gosterecegi, uygulamaya nasil yansiyacag,
ne fur degisikliklerin ve etkilerin ortaya ¢ikabilecegi konusundaki aciz
dusuncelerimi sizlerle paylasmak istedim.

Etik Kurallar'in birinci maddesi bir anayasal hikim niteliginde, Etik
Kurallar'in anayasasi gibi dusindlebilin. Aslinda birinci madde, temel
ilkelerin hepsini bir araya toplamis gibi gézikmektedir. Ve hemen bu temel
ilkelerin arasinda, birinci maddenin ikinci fikrasinda, Tirk Uygulomasi
agisindan biytk énem tasiyan bir ilke vurgulanmishir: “Hakem, hicbir
farafi temsil etmeyecekti.” Bu hususu &zellikle vurgulamak istedim
cinki Turk Uygulamasinda hakemin bir gizli vekil gibi kabul edilmesi
ve disinulmesi esasinda son derece yaygindir. Nitekim bircok hakem
su sorunla kargilasmakiadir: Yargilama basladikian sonra taraflar veya
vekilleri dilekgelerini hazirlatmak icin, dilekce hazirlatmak icin olmasa bile



hic olmazsa dilekcelerinin denetlenmesi icin hakemlere miracaat ederler.
Dolayisiyla hakem, adefa taraf avukatlarinin arasinda yer aliyormus gibi
bir denetim yapmak zorunda birakilmaktadir. Etik Kurallar'imiz, bayle bir
uygulamanin éninu kesin olarak kapatmaktadir. Ayni maddenin besinci
fikrasinda bir baska ézellik, bir baska énemli gérev vurgulanmistir:
Hakemler, taraflarla tarismayacakr. [k asamada, bayle bir seyi sdylemeye
gerek var mi diye dustnulebilir fakat kendi basima gelen bir hadiseden
bunun ne kadar énemli bir hatirlatma oldugunu biliyorum. Cenevre'de
ICC Kurallarina gore yiriyen bir tahkimde, Cenevre'deki tek hakem
bizim vekil olarak yophgimiz basvurulardan rahatsiz olmus. Bu hakem
bizi aradi ve gayet hiddetli, agresif, yiksek tonlu bir sesle —deyimi mazur
goruniz litten- firga gekmeye. Ust Uste basvurular yaptigimizi ve kendisinin
calisamadigini sdyleyerek gayet mitecaviz bir sekilde ¢ikismaya basladi.
Onun Uzerine bir nokiadan sonra midahale ettik, midahale midahaleyi
gerektirdi ve tartisma biyidi. Son derece sevimsiz bir tarismaya dénisto.
Isin kotust, telefonun kayit digmesine basmadigimiz icin o telefon
gérusmesini kaydetmek mumkin olmadi. Ardindan Paris ICC'ye miracaat
ettik. Hakemden telefon kaydi istenmesini ve bu konuda bir yaptinm
uygulanmasini istedik fakat telefon gérismesini ispat edemedigimiz igin
ICC hicbir yoptinm uygulamadi. Ustelik tahkim davasi da sonradan
kaybedildi. Bu émek bile sunu gosteriyor ki, hakemlerin gercekten de
sagduyu ve sikinet ile taraflara es mesafede durarak ve mimkin mertebe
yazili bir sekilde yargilamay yiriterek ¢alismalanni devam  eftirmeleri
gerekir. Taraflarla tarismaya girmemesi kesinlikle uygun olur.

Tahkimin surafli yiritilmesi, Etik Kurallar'in iki maddesinde  birden
vurgulanmistr.  Gercekten  de  tahkime  gidilmesinin = en  onemli
sebeplerinden birisi olarak daima, mahkemelerde yargllamalarin agir
oldugu ve hiz kazanilmasi gerektigi hususu vurgulaniyor. Dolayisiyla
hiz kazandirmak igin tahkime gidildigi sdyleniyor. Fakat uygulomada
yabanci bazi hakemlerin, bashakemlerin ¢cok yogun gindemlerinin ve is
yUkinin oldugunu biliyoruz. Bu sebeple o bashakemler secildigi zaman
fahkimin biraz amacindan vzaklasarak ¢ok genis bir zamana yayildigs
ve ¢ok uzun surdigu émeklerle karsilosabiliyoruz. Ayrica, davali tarafca
atanmis olan hakemler bir tir gizli vekil gibi hareket ettiklerinde usuli
taktikler sergileyebiliyorlar. Dolayisiyla tahkim bu agidan amacindan
uzaklasabiliyor ve beklenen strat saglanamayabiliyor. Etik Kurallar ik
maddede birden bunun olmamasi gerektigini, hakemin mutlaka gerekli
zamani bu ise ayirmasi gerektigini bize hatirlatmaktadir.
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Hemen ikinci maddede, bu kez dil konusunda bir hafirlatmamiz yer
aliyor: Hakem mutlaka tahkimin diline, tahkimi yiritebilecek dizeyde
vakif olmalidir. Bu acidan da milletlerarasi tahkimde cesitli drekler
gorduk. Bir Uzak Dogulu hakemin yer aldigi bir heyetin uygulamasini hig
unutmayacagim, Uzak Dogulu hakemin Ingilizcesi son derece sinirliydi ve
sadece iki Ug sozcikten ibaretti. Bu sebeple hem heyetin kendi igindeki
haberlesme son derece agir aksak yiriyordu hem de daha énemlisi,
durusmada o hakemin taniklara soru sormasi ve taniklarin dinlenmesine
midahale etmesi imkani timiyle ortadan kalkmisti. Yani hakem, dinyanin
en degerli bilim insani olabilir, en degerli avukati olabilir fakat dile hakim
olmadikian sonra, tahkimin gidisi Uzerinde etkili olamadikian sonra onu
secen tarafa da bir faydasi olmayacakhr. Dolayisiyla ISTA Etik Kurallar'nda
bu yonden yapilan hatirlatma da son derece yerinde bir hatirlatmadir. Dile
vukuf, biyik énem tasimakiadir.

Yine ikinci maddede hakemin gérevini sahsen yerine getirmesi gerektigi
vurgulanmishir. Cesitli sebeplerden 6turi hakemlerin, yanlarinda ¢alisan
avukatlara hatta sfajyerlere ve hatta sekreterlere isi akfardiklarina sahit
oluyoruz. Siphesiz bir bironun is akisi icinde belli slciler ve sinirlar
dahilinde is akfarimi yapilobilecektir ama hakemlerin kendi aralarinda
yapmalar gereken konusmalarn  avukatlar,  stajyerler veya sekreterler
Uzerinden yapmalari kesinlikle uygun degildir. Hakemlerin mutlaka yeterli
zamani ayirarak bizzat bu gérevi yuritip yerine getfirmeleri gerekmektedir.
Etik Kurallarda bu hususun da vurgulanmasi, kanimca, son derece
yerindedir.

Bagimsizlik ve tarafsizlik, hakemlerin iki temel &zelligi olarak vurgulanmistir.
Burada bir hususa zellikle dikkat cekmeme izin veriniz. Bazi milletlerarasi
belgelerde tarafsizlik veya bagimsizlik 6zelligi karsimiza ¢ikmaktadir.
Oysa Etik Kurallar'imizda bu ézellik yan yana durmaktadir. Bu agidan
hem milletlerarasi tahkim kanunundaki hem de hukuk muhakemeleri
kanunundaki sart tekrar edilmistir kanimca cok da isabetli olmustur. Ustelik
de kanunlarin &tesine giden bir sekilde hem bagimsizlik hem tarafsizlik
cok ayrintili bir sekilde tanimlanmisti. Bu, uygulama agisindan biyitk
dnem tagimakiadir. Arik hangi hallerde hakemin bagimsiz ve tarafsiz
saylabileceginin tanimlar cergevesinde degerlendirme imk&nimiz var.

Bu hazirliklar yaparken karsilash@im bir s6zi sizlere aktarmak istedim
eger izin verirseniz. Unlu bir Ingiliz tahkim hukukcusu Julian D. M. LEW'in



"Tarafsizlik, adaletin tecelli etmesi igin; bagimsizlik ise adalefin tecelli
ettirilmesi icin gereklidir.” seklinde bir deyisi var. Kanimca ¢ok yerinde
ve &zl bir sekilde &zefliyor. Bagimsizlik ile tarafsizlik, tahkime given
konusunda &nceki konusmalarda da vurgulandigi gibi temel unsurlar
olarak kargimiza ¢ikiyor.

Panel kisminda cesitli  ihtimaller  Uzerinde yine konusabiliriz  ama
karsiloshgimiz bir olayr bu vesileyle nakletmeye imkéan olacaktir. Yine
yurtdisinda yiriyen bir fohkimde bashakem gayet mesafeli bir sekilde
davaci delegasyonunu karsilamistir ardindan davacinin sectigi hakem,
basini sadece hafifce dne egerek davaci tarafa selam vermistir. Derken
davali taraf delegasyonu salona girmistin. Hokem, avukatlar, taraflar,
faniklar bir buyik kalabalik seklinde salona hep birlikte giris yapmislardir.
Tam da bu esnada birisi bir fikra mi anlath, bir nikte mi yapti bilinmez,
yUksek sesle bir de kahkaha atlmistr. Kol kola, omuz omuza buyik
kahkahalar atlarak salona girilmistir. Bu sekilde salona giren bir hakemin
farafsiz ya da bagimsiz olugunu séylemeye fabii ki imkan olmayacakir.
Bu tip davranislardan, uygulamalardan mutlaka uzak durulmasi gerekir.
Etik Kurallor'imiz bu agidan da son derece énemli ve yol gésterici bir
vazife gériyor.

Taraflardan is ve menfaat kabul yasagi iki ayn hikimde birden
vurgulanmisti. Bu, bagmsizlik kopsaminda distnilmesi gereken  bir
yUkimlultk olarak karsimiza ¢ikiyor. Burada dikkat ¢eken bir zellik
sudur ki, htkimde yalnizca taraflar bakimindan bu husus vurgulanmistir.
Halbuki bircok baska maddede taraflar ve temsilcileri hep bir ibare
halinde bir arada vurgulanmistir. Dolayisiyla acaba burada bilingli bir
tercihle temsilciler haric mi birakilmistire Taraflar degil ama temsilcilerden
bir tanesi, sectigi hakeme veya diger hakeme ya da bashakeme, émegin
baska biri adina uzman gérisi almak igin bagvurabilir mie Yoksa bu da
efik kurallarin kapsaminda yasak bir faaliyet sayilacak midire Bu konu da
farhisilabilir diye dusiniyorum.

Tereddiit halinde, dikkatimi ceken bir milletlerarasi metin var. Sabahki
ofurumda International Bar Association (IBA)'in kurallarinin ¢ok populer
olmadigini fark eftim. ik konusmacilanmiz elestirel bir tutum benimsediler.
Tabii ki o sekilde de bakilabilir fakat IBA'nin “Conflicts of Interest in
Infernational Arbitration” isimli 2014 yilinda yenilenen bir kilavuzu var.
Bu yonergenin ekinde kirmizi, turuncu ve vyesil listeler yayinlanmishr.
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Bunlarin, bu basliklar alinda son derece ayrintili bir sekilde hangi hallerin
yasak, hangi hallerin tarfismaya agik ve hangi hallerin serbest oldugu
konusunda &mekler siralanmistir. Torkiye'deki uygulama agisindan da
etik kurallanmizin ¢izdigi cercevede bu metinden yararlanilabilecegi
kanisindayim. Omegin, yesil listede gincel uygulama agisindan énem
tasiyabilecek bir husus bile belittilmistir: Eger taraflardan biri veya
vekillerden biri hakemlerle sosyal medyada ilefisim halinde bulunsa
bile, bu farafsizlikian ya da bagimsizlikian siphe etmeyi gerektirecek
bir durum degildir. Kendi uygulamamizdan da bildigimiz izere, futbol
kulupleri veya mizikle ilgili ortak sitelerde, VWhatsapp gruplaninda ya da
Facebook gruplarinda bir araya gelinebiliyor. Dolayisiyla bu, hakemlerin
tarafsizigindan ya da bagimsizligindan suphe etmeyi gerektirecek bir hal

degildir.

Tarafsizlk ve bagmsizlik yokimloligunin devami ile ilgili olarak,
Uclncl maddenin birinci fikrasi “Tahkim  siireci boyunca”  kistasini
getirmistir. “Tahkim streci’nden ne anlasilasi gerektigi konusunda IBA'nin
yonergelerine tekrar bakilabilin. Eger kararnn bozulmasi ve hakemlere
iadesi mimkin ise bagimsizlik ve tarafsizlik yokimloliginin o sire
boyunca devam edecegine dair bir kural var. Bu kural bana da akla
yatkin, makul geldi. Dolayisiyla Tirk Hukuku agisindan baktigimizda,
iptal davasi s6z konusu olacagr icin iptal davasinin kesin hikimle sona
ermesine kadar bu yikimloligin devam edecegini soyleyebiliriz. Eger
ipfal davasi sonunda hakemler yargilamaya tekrar baslayacaklarsa hig
sUphesiz o asamada da yikimlilik devam edecekiir.

Hakemlerin bildirim yukimlilogint, Stheyla Hocamin da isaret ettigi
gibi, dordinct madde ¢ok ayrintili bir sekilde dizenliyor. Fakat yansilari
hazirlarken de belirttim, Stheyla Hocam da isaret effi, yaptinm konusunda
gercekten de bir aciklik yok. Bu agidan, yine IBA tarafindan hazirlanan
efik kurallar dikkatimi cekti. Orada acikga bir yaptinm éngorilmis ve
diyor ki: Hakemin bildirmedigi husus, basli basina bir azil sebebi olmasa
bile bildirmemis olmasi azil i¢in bir sebeptir. Dolayisiyla son derece sert
bir yaptinm ongoérilmistir. Eger bildirseydi azledilmesine yol agmayacak
olan bir sebep, bildirmedigi icin azline sebep olabilmektedir. Belki Turk
Hukuku agisindan da benzer bir ¢ézim Gzerinde disinilebilir. Stheyla
Hocam zaten bizi bu konuda tartismaya davet ettigi igin panel kismina bu
soruyu birakarak devam ediyorum.



Taraflarla iletisim, son derece énemli bir baska baslik. Gorevlendirme
asamasinda ilefisimin sinirlar gayet dar tutulmustur. Oysa uygulomada
sununla  karsilasabiliyoruz, hakeme bitin  dosya fevdi  ediliyor ve
hakemden adeta bir uzman, bir mitalaa talep ediliyor veya davanin
kendisini gérevlendiren tarafin lehine sonuglandinlobilecegine dair bir
mutalaa talep edilebiliyor. Bu tip uygulamalar da etik kurallar gergevesinde
arfik mimkin olmayacaktir. Etik kurallar cercevesinde taraflarla sectikleri
hakem arasinda iletisim de kesilmis olacaktir. Tek tarafli iletisimin yolunu,
bu kurallar kapatmaktadir.

Altinct maddenin son fikrasi, tahkimle ilgili gizlilik ilkesini gefiriyor. Hig
sUphesiz bu cok énemli bir ilke. Korunmasi gereken bir ilke. Fakat bu
ilkenin hakem kararlarina uygulanmasi Gzerinde dusunulebilir. Gergekten
de hem yurtdisinda hem Turkiye'deki tahkimlerde son derece degerli,
hukuk bilimine biytk katki yopan hakem kararlanyla kargilagilmaktadir.
Bu hakem kararlarinin yayimlanmasi, kamuyla paylasiimasi yer yer
biytk onem tasimakiadin. Cinki yol gosterici nitelik, emsal niteligi
tastyabilmektedirler.  Dolayisiyla  altinci maddenin  altinci fikrasinda
ongorilen, taraflar arasindaki anlasmanin tahkim yargilamasi bittikfen
sonra da yapilabilecegi kanisindayim. Yani hakem, yargilama tamamlanip
kesin hikimle bittikten sonra taraflara miracaat edip hakem kararinin
yayimlanmasi konusunda izin alabilir diye dusiniyorum.

Tahkim yargllamasi  hakemler tarafindan birgok ilkeyle birlikie tabii
ki maddi gefirisi icin yiritilmektedir. Sonucta bir Hilaki Ahmer hizmeti
degil. Hakemler icin belki de en heyecanli kisim olan hakem Ucreti,
Etik Kurallarda en sona birakilmistin Ucretin belirlenmesi konusunda
kanunkoyucu,  her oforitenin karsilash@r zorluk —belli ki Etik Kurallar’y
hazirlayanlann da karsisina  ¢ikmishr- hakkinda  “makul bir - sekilde
belileme” kistasi gefirilmisti. Gergekten de bunun étesinde bir efik kural
veya yonerge bulmak oldukca gigtir. Uygulamada icret belirlemek
hic kolay degil. Pazarlik konusu olabiliyor. Bu sebeple, tarifeler var
fokat tarifeler de her zaman yapilan isin karsihgini teskil etmeyebiliyor.
Dolayisiyla Geretin belilenmesi ile ilgili olarak yine sikintilar ve sorunlar
karsimiza cikabilecektir. Her halikarda bir dnemli hikim olarak, tcretin
artinlmasinin talep edilmesi konusunda bir yasak getirmektedir. Hakem,
belirlenen Ucretin - arthinlmasini isteyemeyecektir. Bu tobii maktu  bir
Ucrefin belirlendigi hallerde s6z konusu olmalidir. Buna kargilik, ézellikle
yurtdisinda yuritilen birgok tahkimde oldugu gibi, hakemler saat esasi
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ile calisiyorlarsa —bunu Turkiye'de de uygulamaya hichir engel yokiur-
belirlenen saat Gcretinin arfinlmamasi seklinde anlamak gerekir. Yoksa
fabii ki saat ilerledikge ve ¢alisma yuridikge hakem Ucreti artacaktir, bu
durumun bu yasaga tabii olmamasi gerekir.

Efendim, sabriniz icin ¢ok tesekkir ederim. Tekrar saygilanmi sunuyorum.

Prof. Dr. Fazil Kerim Atamer, Istanbul Arbitration Association, High
Consultation K. Member:

Distinguished professors, dear guests and dear students, | give my respects
to everyone.

In the case of Arbifration, as evidenced by previous presentations it is more
important to emphasize the importance of Arbitration in the infernational
arena and Turkish law. | have noticed that there are no ethical rules yet
in many of the world's leading arbitration centers. So it is impossible to
say that ethical rules are everywhere, and this area is developing and
moving. Therefore, the fact that ISTA has made such an affempt represents
an exfraordinary value in terms of Arbitration in Istanbul and in Turkish
law. Because our rules are very contemporary, detailed and have a great
advantage in ferms of Turkish arbitration law. Therefore, | would like fo
express my gratitude to our association as well as to the president of the
Association for having brought these rules to Turkish law.

Two giant names of internafional practice on ethics in arbitration,
international law and Turkish law are already panellists. So | didn't have
much to do with them, but | thought about how | could prepare and in
time | had the opportunity to create good-bad in the arbitration. | wanted
fo share with you my impotent thoughts about how ethical rules will show
themselves in practice, how they will be reflected in practice, what kind of
changes and effects can occur within the framework of those experiences.

The first article of the code of ethics can be considered as a constitutional
provision and a constitution of the Code of ethics. Actually Article one
seems fo have gathered all the basic principles together. And immediately
among these fundamental principles, in the second paragraph of the
first article, a principle of great importance for Turkish application has
been emphasized: “the arbitrator shall not represent any party.” wanted



fo emphasize this issue especially because it is very common for the
arbitrafors to be regarded as a secret proxy and fo be considered in
Turkish practice. As a matter of fact, many arbitrators face the following
problems: affer the frial begins, the parties or their proxies opply fo the
arbitrafors fo prepare their pefition, even if they are not to prepare their
petition, af least for the inspection of their petitions. Therefore, the arbitrator
is obliged to conduct an inspection as if he was among the lawyers of the
party. Our Code of ethics strictly closes the way for such an application.

Another feature of the fifth paragraph of the same article is emphasized,
another important task: the arbitrators will not discuss with the parties.
At the first stage, it may be thought that there is no need to say such a
thing, but | know that it is an important reminder of what happened fo
me. In an arbitration proceeding in Geneva according fo ICC rules, the
only judge in Geneva was disturbed by our applications as a proxy. This
arbitrator has called us and is quite violent, aggressive, high tone voice
—Please excuse the statement - fo pull the brush. He sfarted to get out very
factically, saying that we had repeatedly applied and he couldn’t work.
After some point we infervened, the intervention required intervention and
the discussion grew. It turned out fo be an extremely unpleasant argument.
The worst part is that since we didn't press the record button, it wasn't
possible fo record the phone call. Then we applied to the Paris ICC. We
asked the arbitrator to register the phone and asked for a sancfion on
this issue, but since we can not prove the phone inferview, ICC has not
implemented any sanction. Moreover, the trial of arbitration was later lost.
Even this example shows that the arbitrators should indeed continue their
work by standing at the same distance from the parties with common
sense and serenity and by carrying out a written trial as possible. It would
be best if he/she didn't gef involved with the parties.

The rapid execution of the arbitration has been emphasized in two articles
of the Code of ethics. Indeed, as one of the most important reasons for
going to arbitration, it is always emphasized that the courts are heavy
and the trials need to be accelerated. Therefore, it is said to be going fo
the arbitration fo gain speed. But in practice, we know that some foreign
arbitrafors, headscarves have a very busy agenda and workload. For this
reason, when he chief arbitrator elected, we can find examples that have
been spread over a very wide period of fime and lasted a litfle away
from the purpose of the investigation. In addition, when the arbitrafors



appointed by the defendant party act as some sort of secret proxy, they
can demonstrate procedural factics. Therefore, arbitration can away from
its purpose in this respect and the expected speed can not be achieved.
Ethical rules remind us that this should not happen in two articles, and that
the arbitrator should always devote the necessary time to this work.

In the second article, this time we have a reminder of language: the
arbitrafor must have a foundation in the language of the arbitration fo
be dble to carry out the arbitration. In this respect, we have seen several
examples in international arbitration. | will never forget the practice of a
delegation of a Far East judge, the Far East Judge's English was extremely
limited and consisted of only two or three words. For this reason,
communication within the board ifself was extremely difficult and, more
importantly, the possibility of the arbitrator to ask questions to the witnesses
af the hearing and fo infervene in the hearing of witnesses was completely
eliminated. The arbitrator may be the most valuable scientist in the world,
the most valuable lawyer, but after not having mastered the language, it
will not be useful to the one who chooses it affer the way of Arbitration has
not been effective. Therefore, the reminder made in this direction in the
Code of ethics is a very timely reminder. Information about the language
is of great importance.

In the second article, it is emphasized that the arbitrators should fulfill their
duties in person. For a variety of reasons, we see that the arbitrators convey
the work to lawyers, even inferns and even secrefaries who work with
them. There is no doubt that a company will be dble to transfer business
within certain dimensions and limits within the workflow, but it is absolutely
inappropriate for the arbitrators to make their own speeches through
lawyers, interns or secrefaries. The arbitrators must allocate sufficient time
and perform this task in person. In my opinion, it is extremely important
that this issue be struck in the Code of ethics.

Independence and impartiality are emphasized as two main characteristics
of the arbitrators. let me draw particular attention to something here. In
some infernational documents, impartiality or independence is seen.
However, this feature in our Code of ethics stands side by side. In this
respect, the requirement of both the infernafional arbitration law and the
law of legal proceedings has been repeated, and in my opinion it has
been very accurate. Moreover, both independence and neutrality have



been described in detail in a way that goes beyond the law. This is
important in ferms of implementation. VWe now have the opportunity to
assess the circumstances under which the arbitrator can be considered
independent and impartial.

A famous British arbitration lawyer. Julian D. M. LEW says”Impartiality is
necessary for justice fo be manifested; independence is necessary for
justice to be manifested.” In my opinion, it summarizes very well and
concisely. Independence and impartiality are the fundomental elements as
emphasized in previous speeches regarding the confidence in arbitration.

The Prohibition of accepting business and inferest from the parties has
been emphasized in two separate provisions. This is an obligation fo be
considered within the scope of independence. A remarkable feature here
is that this is emphasized only in terms of the parties in the provision. In
many other articles, however, the parties and their representatives are
always emphasized together as a sign. So | wonder Is there a conscious
choice left out of the representatives? Can one of the representatives
apply fo the arbitrator or other arbitrator or arbitrator chosen, for example,
fo obfain expert opinion on behalf of someone else2 Or will this be
considered an illegal activity under the code of ethics? | think this issue
can be discussed.

There is an international fext that catches my attention. In the morning
session | realized that the rules of the International Bar Association (iba) are
not very popular. Our first speakers adopted a critical aftitude. Of course,
it can be viewed that way, but IBA has a renewed guide to "Conflicts
of Interest in International Arbitration” in 2014. Red, orange and green
lists are published in the annex to this directive. These are very detailed
under these headings, which cases are forbidden, which cases are open
fo discussion and which cases are free. | believe that this text can be
used within the framework of our ethical rules in terms of implementation
in Turkey. The green list, for example, stafes that even if one of the parties
or one of the representatives is in confact with the arbitrators in social
media, there is no need to doubt impartiality or independence. As we
know from our own application, football clubs or musicrelated joint sites,
Whatsapp groups or Facebook groups can come together. Therefore, it is
not necessary to doubt the impartiality or independence of the arbitrators.



In relation to the confinuation of the obligation of impartiality and
independence, the first paragraph of the third article has met the requirement
of "during the arbitration process”. Iba’s guidelines can be re-examined
on what is required to be understood from the"arbitration process”. There
is a rule that the obligation of independence and impartiality will come to
an end during that time, if it is possible to cancel the decision and return it
fo the arbitrators. This rule makes sense to me. Therefore, from the point of
view of Turkish law, we can say that this obligation will confinue until the
cancellation case ends with a final verdict as the cancellation case will
take place. If at the end of the cancellation case the arbitrators will start to
refry the trial, the obligation will continue at that stage.

The fourth article regulates the obligation of the arbitrators in a very
defailed manner, as indicated by the Prof.Sileyha. But while preparing
the reflections, | also pointed tfo that there is no clarity about sanctions.
That is also pointed by Prof. Stheyla. This respect, i noficed the ethical
rules prepared by the IBA. There is a clear sanction foreseen and says:
the fact that the arbitrator doesn't report it is a cause for the chaslirement,
even if it is nof a cause of chastisement in itself. Therefore, an extremely
harsh sanction is foreseen. If he had informed, a reason that would not
lead to his dismissal may lead fo his dismissal as he did not. Perhaps a
similar solution can be considered in terms of Turkish law. As Prof.Stheyla
has already invited us to discuss this issue, so i contine to postpone this
question to the panel part.

Communication with the parties is another very important topic.
The boundaries in terms of communication were limited during the
commissioning phase. In practice, however, we can face that the whole
file is deposited to the arbitrator and the arbitrator is almost an expert,
an opinion is demanded, or an opinion can be requested that the case
can be concluded in favor of the party who has appointed him. Such
practices will no longer be possible within the framework of ethical rules.
Communication between the parties and the arbitrator they choose within
the framework of ethical rules will also be interrupted. These rules block
the path of unilateral communication.

The last paragraph of Article Six brings about the confidentiality principle
of Arbitration. No doubt that is a very important principle. It's a principle
that needs fo be protected. However, this principle can be considered on



the application of the arbitration decisions. Indeed, arbitration decisions
which are very valuable both in Turkey and abroad confribute greatly
fo the science of law are encountered. Publication of these arbitrator
decisions, sharing them with the public has great importance. Because
they can carry a guiding affribute and a precedent. Therefore, | believe
that the agreement between the parties stipulated in the sixth paragraph of
Arficle 6 may be concluded after the end of the arbitration proceedings. In
other words, the arbitrator may apply fo the parties after the final judgment
has been completed and the arbitrator may obtain permission to issue the
decision.

Arbitration proceedings are carried out by arbitrators with many principles
and of course for the return of the material. After all, it's not a “crescent”
service. The arbitrator fee, perhaps the most exciting part for the arbitrators,
was left to the end in the Code of ethics. The difficulty faced by each
authority in defermining the fee —obviously the ones who prepared the
Code of Ethics - has been sef to “reasonably determine”. Indeed, it is
very difficult fo find an ethical rule or guideline beyond that. It's not easy
fo set a fee in practice. It could be a bargain. For this reason, there are
fariffs, but tariffs do not always represent the value of the work done.
Therefore, problems and problems with the determination of the fee will
be encountered again. In any case, as an important provision, it sefs a
prohibition on the demand for increased wages. The arbiter shall not ask
for an increase in the price specified. Of course, this should be the case
when a fee is set. On the other hand, if the arbitrators are working on
the basis of hours, as is the case with many other investigations carried
out abroad, it is necessary fo understand that there is no obstacle fo
implementing this in Turkey. Otherwise, the arbitrator’s fee will increase as
the clock progresses and the study runs, this situation should not be subject
fo the ban.

Thank you so much for your patiemce,with my regards

Soru & Cevap:

Soru, Kerem Ertan:

Prof. Rogers, hepimiz adil ve seri bir tahkim prosediri istiyoruz. Ve bu

amaci gerceklestirmek icin biliyoruz ki sizler bir proje yonetiyorsunuz ve
olusturdunuz. Buna hakem istihbarati adini vermissiniz. Burada daha uzun



bir sunum bekliyoruz sizden. Cinki iki dakika demistiniz bu projeyle ilgili.
Simdi sizi dinlemek isteriz.

Question, Kerem Ertan:

Prof. Rogers, obviously we all want a fair and fast arbitration procedure.
And in order to achieve this goal, we understand that you are managing
and setting up a project which is called Arbitrator Intelligence. So we'll
be very pleased to hear your longer presentation. Because earlier you
mentioned two minufes about the project. We'll be very happy to hear
you.

Prof. Dr. Catherine A.Rogers: _

Prof. Stheyla ve Prof. Kerim'e tesekkir efmek istiyorum. llgi cekici
sunumlariniz icin gok tesekkirler. Soru, bir hakemin gorevlerini yerine
gefirmemesi halinde sonuclarinin ne olacagi izerine saninm? Hakemler,
avukatlar gibi ruhsatli degildirler. Bu nedenle barodan ihrag edilemezler.
Cogu utlkede hakemler dokunulmazliga sahiptir; gorevini kétiye kullanan
avukatlara dava acilabilirken, hakemler dokunulmazdir. Peki bunun
sonuglar nelerdir? En biytk sorun tahkimin gizli olmasidir. Hakemlerin
cogunun durtstlikle hareket ettigini ve uygulanabilir kurallara bagl
kalmak icin ¢ok calstiklarini dusintyorum. Fakat béyle davranmazlarsa
da, insanlarin bunu fark etmesi bazen zor olmakiadir. Isin i¢ yizing bilen
kimseler “yaramaz” hakemlerin kimler olduklarini bilirler. Belki bunu baz
kurumlar da bilirler. Ancak geri kalanimiz icin onlarin kim oldugunu fark
etmek ¢ok zordur. Ve bence bu hakemlik hizmetleri piyasasinda bir sorun
olduguna dair bir ciddi bir isaret. Bu sebeple, piyasada bir sorunumuz
oldugunda &megin bir kartelin olusmasi, -konustugumuz gibi bazen
uluslararasi hakem karteli temel, bilgi asimetrileri sayesinde olusabiliyor. ..
Bazi insanlar hakemler hakkinda birgok bilgiye sahiptir, hangilerinin
"yaramaz” oldugunu bilirler. Diger insanlarsa bilmedikleri igin, cok iyi
davranmayan hakemleri bile gérevlendirmeye devam ederler.

Ayrica, hakem olmak da ¢ok zor Bu yizden, ¢oktan hakem olmus ve
sayginhigr olan kisilere iliskin tutumun bozulmasi ve degismesi sistem gok
seffaf olmadigr icin oldukga zor. Bunlar hakemlik hizmetleri sekiérinde
var olan ve benim de piyasaya dayali bu probleme piyasaya dayall
bir ¢6zim bulmaya ¢alishgim kaygilar, -benim deyisimle aksakliklardir.
Ve piyasaya dayali ¢oézim, gizlilik kapsaminda hakem segiminde ¢ok
dnem tasiyan hakemlerin davranislarina ve uyusmazlik yonetimine



iliskin bilgilerin daha akici ve dizenli olacak sekilde saglanmasidir. Ben
bunun &zellikle dnemli oldugunu disiniyorum cinki su anda ortadaki
sonug, kararin bozulmasi oldbilecektir. Hakemin efik olmayan bir sekilde
davranmasi halinde, karara itiraz edilebilecek, kararin taninmasi ve tenfizi
reddedilebilecektir. Peki bunun bedelini kim édeyecekiire Tabii ki taraflar,
hakemler degil. Hakemlerin ancak itibar zedelenebilecekti. Ancak
dedigim gibi yine de, bu ¢ok kapali bir piyasa oldugundan itibara iliskin
bilgiler de cok iyi sekilde yayilmiyor. Bu yasal bir géris bile olsa dahi,
ki simdi yasal gérisler uluslararasi alanda daha fazla yayiliyor, bazen
imkanlar olmayan faraflar bunu hizli bir sekilde dgrenemiyor. Bence,
yapabilecegimiz seylerden biri piyasada hem yapici hem bir taninabilirlik
saglayan Un icin bir pazar olusturup, insanlarin kurallan degerli bir unsur
olarak gérmemesi halinde taninmislik yaptinmlar almalarini saglamak.

Simdi bu tcretsiz bir reklam duyurusudur. Bu yizden ‘Arbitrator Intelligence’
projemizin insanlarin sisteme bagliliginin bir pargasi haline gelmesini istiyor
ve umuyoruz. Her tahkim davasindan sonra, dava sonuglaninca birkag
dakika beklersiniz. Arbitrator Intelligence anketlerinden doldurursunuz. Tki
asamasi var ve her seyi kendi basiniza doldurmaniza bile gerek yok.
Biroda feneyim kazanmakia olan bir kisi, bir stajyer, genc bir avukat
verilen karara gére birinci asamay doldurabilir. Sonrasinda da ikinci kismi
doldurmasi igin birini aday gosterir. lkinci asama tahkim durusmasinda neler
oldugu ile ilgilidir. Hakemler dosyay: bildiklerini gésteren sorular sordular
mi2 Davaya asinalar miydie Stregte istemeden tarafli davrandiklar oldu
mu? Tahkim strecini daha verimli ve etkili hale getfirecek usuli kararlar
aldilar mi2 Ayrica yorumlayici metolodoji hakkinda da sorular soruyoruz;
ihtiyati tedbir kararr ¢ikarttilar mie Yetkileri dahilinde mi hareket effiler2 Bu
tur bilgileri boyle bir kaynak olmaksizin bulmak ¢ok zor olabilir. Ancak
kaynak eger bitin topluluga bilgi vermeyi saglayadbilirse ve topluluk
da bilgi vermeyi taahhit ederse basarili olabilir. Biz biraz mitevaziyiz;
"outtelligence” icin “intelligence”. Yani “outtelligence” raporlanimizi
istiyorsaniz, bize biraz" intelligence” yardimi yopmaniz gerekiyor.

Sunumlar dinlerken etik kurallarin yaratilmasi hakkinda gergekten biyik
bir diusince faaliyefi oldugunu disindigimi séyleyebilirim. Bu harika
bir baslangic noktasi. Gergekten de yeni etik kurallan yarahldigini ve
var olan kurallarda bazi yeni degisiklikler yapildigini disintyorum. Bu
yizden, ¢ok dustnceli olduklari icin tasaryi hazirlayan kisilere dvgulerimi
sunmak isfiyorum. Halen, gelecekte ince aynnfilarin dizenlenmesinin
mUmkin oldugunu da distntyorum. Cinki bunlar ¢ok karmasik konular.
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Size bir émek verecegim ¢unki bu érmek sunumumuzda da bahsedildi:
Uginci kisi finansmani. Gérece yeni bir kavram icinct kisi finansmaninin
ne oldugunu bilmeyenler igin, Prof. Stheyla'nin konusmasinda bundan
bahsetti: iddia sahibi olup tahkime gitmek isteyen fakat avukat ve hakem
icretlerini 6deyemeyecek olan tarafa, igiincy bir taraf “Masraflarinizi
karsilayacagim, endiselenmeyin, fakat eger kazanirsaniz, ne kazanirsaniz
bunun %40 1N alacagim ama eger kazanamazsaniz, bana hicbir sey
borclu degilsiniz.” diyor. $imdi, bu, kime sordugunuza bagl olarak,
adalefe ulasmanin sasirtici bir yolu olabilir. Cinki avukat masraflarini
karsilayamayan ancak mesru bir iddiaya sahip olan kisi, bu para olmadan
bu davayi sirdiremeyecekiir. Fakat eger karsi faraf iseniz, bu daha ¢ok
adalefe ulasiyor olmak gibi degil, kumar oynamak gibidir. Birileri benim
parami kazanmak istiyor. Ve bence su anda ¢ogunlukla cevaplanmis olan
biyik soru ise, biz yeni bir konsepte sahibiz; sirece bir sekilde dahil olmus
bir Ugincu taraf. Bu Ugincy taraf davaciyi finanse ediyor ve bazen perde
arkasinda sirece katiliyor veya bazen hakemin segiminde, hangi hakemin
tutulacagi veya hangi hukuki stratejinin izlenecegi kararlarinda yer aliyor.
Bence bunlanin hepsi kabul edilebilir. Ancak tgincu tarafin varliginin
agiklanmasina gerek var midire Karsi tarafin Gginci tarafin kafilimini
égrenme hakki veya imkéni var midirg Bu ilging ve gercekten énemli bir
soru. Uciinci kisi finansmaninin hakemlerinden biri ile cikar catismasi
olmasi mimkin midire Bu aciklama gerektirir mie Bence buna itiraz eden
bazi insanlar olsa bile cevap gercekten buyik bir evet. Size birkag dmek
verecegim. Eger bir hukuk birosu herhangi bir hakemi iki sene icinde bes-
alt defa atiyorsa, bunun biraz fazla yakinlik oldugunu séyleriz. Hakem, bu
halde hukuk birosuna fazla yakin gérinmektedir. Bu durum aciklanmalidir
ve de hakemin reddi igin bir gerekge olusturabilmelidir. Peki ya Gginci
kisi finansmani ayni hakemin bes defa afarsa ne olure Ayni sekilde bu da
biraz problemli bir durumdur. Ayrica, hakemler taraflardan birinin yénetim
kurulunda gorevli olamazlar. Peki hakem Uginci kisi finansmaninz ait
sirketin yonetim kurulunda yer alabilir mi veya onun danismani olabilir mie
Ve son olarak, bunun heniz Tirkiye'ye geldigi disinmiyorum ama elbet
gelebilir. Su anda ABD, Avustralya ve Ingiltere’de hali hazirda ‘portfolyo
fonu” olarak adlandinlan bir seye sahibiz. Burada t¢inci kisi finansman
iddia sahibine onu finanse edecegini sdylemiyor. “Sizin uyusmazliginizigin,
su hukuk birosuna bu dava portféyine dayanarak kredi verecegim. Eger
kazanirsaniz, bana kazandiklarindan belirli bir yizde geri édeme yapmak
zorundalar. Eger kaybederlerse, sorun yok. Krediyi geri édemeyecekler.”
Bu biraz karisik ciinki burada ticiinci kisi finansmani ve hukuk biirosu



arasinda bir iliski kuruluyor, G¢inci kisi finansmani ve davaci arasinda
degil. Ve sorun karmasik hale geliyor. Bu durumu kim agiklamali? Hokem
fon verenin onlarin kendi yénetim kurullarinda oldugunu bilmeyebilir. Fon
verenin dahil oldugu agiklanmadikea, hakemler ayni fon veren tarafindan
bes defa gorevlendirildiklerini bilemezler. Ardindan hakem bilebilir ve bir
agiklama yapabilir.

Uluslararasi tahkimde Gcincy kisi finansmani hakkindaki bir komitenin
esbaskanligini yaptim. Roporda bu konulari inceledik. En azinda bu
raporun yazilisi sirasinda, isler hizla ilerliyordu, Turkiye'deki Turk hukuk
firmalar igin herhangi bir fon bilmiyorduk. Ama geliyor. Finansmana
dogrudan dahil olmamis olsaniz bile, mivekkiliniz bunu arastirmanizi
isteyebili. O yizden Turkiye'ye geliyor. Bu yizden, kurallannizin bir
sonraki halinde, bu durumu diizenliyor veya kanun maddelerinin olaylara
nasil uygulanacagini gorebilmek icin onlar yorumluyor olabilirsiniz.
Sonug olarak demek istedigim su ki, bu harika bir kurallar buting, iyi
dustntlmis. Hali hazirda sahip olduklarimiz Uzerinde insa ediliyor ve
onlan gelistiriyor. Fakat etik ¢ok dinamik bir konu, gelismeye devam
edecek ve bu tirden tarismalarla standartlar gelismeye, hakemler ve
diger akiorler degerlendiriimeye devam edilecek ki Turkiye ve Istanbul
uluslararasi tahkim uygulomasinda én saftalarda kalabilmeye devam etsin.

Prof. Dr. Catherine A Rogers:

| would like to thank Prof. Siheyla and Prof. Kerim. Thank you very much
for your very inferesting presentations. Is the question based, what are the
consequences if an arbitrator does not perform his duties Arbitrators are
not licensed like lawyers. So they cannot be disbarred. Arbitrators are
in most counfries immune, they have immunity from civil lawsuits unlike
lawyers who can be sued for malpractice. So what is the consequence?
The aggravating problem is that arbitration is confidential. So you know; |
think most arbitrafors act with infegrity and they work hard fo abide by the
applicable rule. But if they don't, sometimes it is hard for people to find out.
The insiders know who the naughty arbitrators are. Maybe the institutions
know who the naughty arbitrators are. And for the rest of us, it is very
difficult to find out. And | think, this is a sign that there is a problem in the
market for arbitrator services. So when we have a problem in the market,
sometimes you can have a carfel that arises, sometimes we have talked
about the cartel of inferational arbitrators and the cartel is generated
by what we might call profound, information asymmetries. Some people



have a lot of information about the arbitrators, they know which ones
are naughty. Other people don't know so they keep appointing even
arbitrators who don't behave very well.

In addition it is very hard to become an arbitrator. So people who already
became an arbitrator and have a reputation, it is very hard for that to be
disrupted or changed because it is not very transparent. So these are the
concems, | would say disfunctions in the market for arbitrafor services
that | have tried to resolve with | call marketbased solution to this market-
based problem. And market based solution is to try and creafe within
the confext of confidentiality, that is important to protect, more fluid and
regularly available information about arbitrators conduct and also their
case management history which is very important for selecting arbitrators.
And [ think that is particularly important because the remedy that out there,
is overturning an award. So arbitrator behaves, unethically, award may
be challenged and refused the recognation and enforcement. But who
pays for that? It is the parties, not the arbitrators. Arbitrators might litfle bit.
Bad reputation... But again, reputation does not circulate quite so well in
this market place that is so closed. Even when there is a judicial opinion,
now judicial opinions are circulated more internationally but even then
| think sometfimes parties who dont have the resources, do not find out
this quickly. So | think that, one thing we can do is make the market
for reputation both constructively and building a good reputation and in
helping to sort out or create reputational sanctions if people do not follow
the rules as a valuable thing.

This is a unpaid commercial announcement. So the way that our project
Arbitrator Intelligence functions, as we ask and we hope eventually it will
become part of people’s sense of commitment to the system. At the end of
the each international arbitration case, you pause for few minutes when the
case is done. You fill out an Arbitrator Intelligence questionnaire. Luckily,
it has two phases, you don't even need fo fill out whole thing yourself. A
junior person, an intern, a young lawyer can fill out phase one based on
the award. And then they nominate someone to fill out phase two. Phase
two is what happened in the arbitration hearings. Did they ask questions
that demonstrate that they know the file? Were they familiar with the case?
Did they ask question that were unduely partisan during the proceedings?
Did they issue procedural orders that made proceedings more efficient,
more effective? We also ask about interpretive methodology: Did they



grant interim reliefe Did they grant with jurisdictional issue they were ruled
on? This kind of information can be very difficult fo find without this kind
of a resource. But resource will only be succesful, it can only provide this
information fo the enfire community, if the enfire community commits to put
in the information. So we are litle modest; infelligence for outtelligence.
So if you want to get our reports for outtelligence, you have fo help us by
putting in some intelligence.

| would say again though while listening to the presentations, there is a
lot of really great thought that went info creating code of ethics. It is a
wonderful starting point. | think it actually does build and improve with
some new changes on existing code. So my compliments to the drafters
for being so thoughtful. | do stil think that there would be room for nuance
in the future. Because these are very complicated questions. | will give you
one example because it was mentioned actually in your presentation and
that is third party funding. For those of you who do not know what third
party founding is because it is relatively new phenomenon, so third party
which was mentioned in Prof. Stheyla's speech, is type of funding that
goes fo a party who has a claim and wants to bring an arbitration but that
does not have a money fo hire a lawyer and fo pay for the arbitration.
So the third party founder comes in and says 'l will pay for your lawyers,
don't worry about it, but if you win, | get 40% of whatever you win, and
if you lose, you don't own me anything. Now, that can be depending
on who you ask, a way of fascilitating access fo justice. Because the
person cannot afford the lawyer but has a legitimate claim and cannot
pursue the claim without this money. But if you are the responding party,
it does not sound like justing but gambling. Somebody wants to win my
money. And the big question, and | think now the question is mostly
answered is, we have this new entity, this third party funder somehow
participating in the process. They are funding the claimant, as a result
sometimes they participate behind the scenes and sometimes in choosing
the arbitrator, sometimes making decisions like which expert fo hire, which
legal strategy. | think that is all okey. But do they have to be disclosed?
Does the responding party have a right or opportunity to know that there
is this other party participating That is an inferesting and really important
question. Is it possible for third party funder to have a conflict of interest
with one of the arbitrators2 Does that require disclosure? | think the answer
is a really big yes. Even if there are some people who contest this. | will
give you a couple of examples. If a law firm appoints some arbitrator 5-6



fimes in two years, we say that is a little too close. The arbitrator looks
foo close fo the law firm. That must be disclosed and may be a basis for
disqualifiation. What if the same third party funder appoints the arbitrator
5 times? It is also a little bit problematic. Also arbitrators cannot sit at the
board of directors of one of the parties. Can they on the board of directors
or be an adviser o a third party funder funding the claimante And then
the last one, | do not think that this has reached to Turkey yet but it may
come. We also have something called portfolio funding which is now
happening in the US, in Australia, in England. That is where a third party
funder does not say | am going to fund you, the claimant. For your case, |
am going to give this law firm loan based on this portfolio of cases. So if
you win these cases. They have o pay me back out of their percentage,
their victory on these cases. If they lose these cases, it is okay. They are not
going fo pay the loan. It is a little complicated because the relationship is
between the third party funder and the law firm, not the third party funder
and the claimant. And then the question becomes complex. Who has
to disclose thise The arbitrator may not know the funder who is on their
board of directors. They cannot know that they have been appointed 5
times by the same funder unless the funder's presence is disclosed. Then
the arbitrator can know and make a disclosure.

| was the cochair of a fask force on third party funding in infernational
arbitration with ... In this report we studied these things. At least at the
time of the report, things are moving very quickly, we did not know any
funding in Turkey for Turkish law firms. But it is coming. Even if you are
not directly involved in the funding, your client might ask you investigate
this. So it is coming to Turkey. So the next version of your code, you might
be addressing that or interpreting provisions of the code to see how they
would apply to these situations.

As a conclusion | want to say, it is a fanfastic code, very thoughtful. It
builds and improves on what we have already. But ethics is very dynamic,
it is going fo continue to evolve and it will take these kind of thoughtful
discussions to continue to evolve standards and assessments of arbitrators
and other actors to make sure that Turkey and Istanbul remain kind of af
the forefront at the international arbitration practice.



Soru, Kerem Ertan:

Bize aynlan sirede 5 dakikamiz daha var.

Yaptirim  meselesi.  Bunu  konusmadan  panelimizi  bitremeyiz  diye
dustntyorum. Bu sebeple Stheyla Hocamiza sorumu yonelimek istiyorum.

Hokem Etik kurallara uymadiginda bunun yaptinmlan ne olacake Ve
etik kurallanin igerisinde yaptinmlarin dizenlenmemis olmasindaki sebep
nedir?

Bizi bu konuda bilgilendirirseniz. Sonra da bunu konu ile ilgili olarak Kerim
hocama sunu sormak isteyecegim.

Accba Etik kurallar ISTA Etik Kurallan Turk hakimi tarafindan devlet
mahkemesinde bir iptal davasinda, acaba bir delil olarak kullanilabilir
mi veya bir rehber olarak kullanilabilir mi¢ Bu kurallar hakim tarafindan
kullanilabilir mi2 Bu konudaki géruslerini soracagim.

Question, Kerem Ertan:
We have five more minutes left.

| think we shouldn't finish our panel without talking about “'sanctions'.
That's why | would like to ask my question to Prof.Bozkurt.

What about the sanctions when the arbitrator does not comply with the
code of ethics? And what is the reason that sanctions have not been
regulated in the code of ethics?

Then | would like to ask Prof. Atamer that: Can ISTA Ethical Rules be used
as evidence or can be used as a guide by Turkish judge in a case of
cancellation in the state courte Can these rules be used by the judge?

Cevap, Dog. Dr. Siheyla Balkar Bozkurt:

Ben aslinda sunumunda etik kurallarin hukuk kurallarindan farkini ifade
ederken bu sorunun cevabini vermistim. Yani etik kurallarnin &tekine ihtiyag
duymayip bireyin kendi iradesini vicdanini ve aklina yéneldigi ve bireyin
kendisini kilavuzluk ettigini  soylemistim. Hukuk kurallarninda yaptinm
olmali. Simdi burada etik kurallar hakemin kendisine yoneliyor hakemin
davranislarina kilavuzluk ediyor. Dolayisiyla efik kurallarin yaptinma zaten
ihtiyaci yok, efik kurallarin dizenlenmesi bizatihi zaten aslinda yaptinmin



ta kendisi, yani hakeme hatirlatiyor iyi bir hakem dogru bir hakem adil
ve dirist yargilama yapacak olan hakem béyle davranislar sergiler diyor
ve bunun kilavuzunu hakeme veriyor. Zaten séyle de bir kisa kestirme
tanimi vardir efik kurallann. Aslinda bunun en kestirme tanimi soyle:
Ihlali halinde bedelin onca yil olusturulmak icin ¢caba sarf edilen mesleki
kariyer reputasyonu ile édenen tur yikumluloklerdir. Yani burada yaptinm
mesela Kerim hocamizda séyledi bildirim yikimluluginin bir yaptinminin
olmadigini galiba eger dogru anladiysam ama bildirim yokimloliginin
yaptinminin etik kurallarda olmasi zaten beklenemez kanaatimee bildirim
yUkimliligu nerede dizenlenebilir nerede fonksiyon gériyorsa orada
yaptinmi dizenlenir, nedir bu iptal sebebi olmasindadir ya da hakemin
reddi ile alakali bir de veri sunmasindadir. Bunlar nerede dizenlenire
Ya milli tahkim kanunu nerede dizenlenir ya da enstitilerin tiziklerinde
dizenlenir. Yoptinm burada olabilir ama  efik kurallar da  bildirim
yGkomlologunu aykinhi@imin yaptinminin olmasi bana gére beklenmez,
yaptinm meselesini ben boyle kisaca agiklayabilirim.

Cok tesekkirler.

Answer, Dog. Dr. Siiheyla Balkar Bozkurt:

Actually i already gave the answer to this question when expressing
the difference between the rules of ethics and the rule of low in the
presentation. So | told you that ethical rules do not need another, but
directed the individual’'s own will, conscience and mind, and that the
individual guides himself. There should be sancfion in law rules. The
code of ethics is directed to the arbitrator himself, guiding the arbitrator's
behavior. So the code of ethics doesnt need sanction. If there is ethical
rules, there is also good arbitrator which will make a good judge, make a
fair and fair trial, the arbitrator will exhibit such behaviour with ethical rules.
what are ethical rules is the kind of obligations paid by the professional
career repurchase which has been frying to create the price all these
years.

Soru, Prof. Dr. Fazil Kerim ATAMER :

Cok tesekkir ederim sayin baskan sorunuz igin Son derece onemli bir
soru, soyle disiniyorum heniz ¢ok yeni oldugu icin benim disincelerim
de ham olabilir ama bu problemle mesgul oldugum zaman su sekilde
bir ¢ikis yolu gérdim. Hem milletlerarasi tahkim kanunu hukuk hem
muhakemeleri kanunu acgikca hakemlerin tarafsiz ve bagimsiz olmasi



gerekfigini vurguluyor. Dolayisiyla her iki tahkime iliskin her iki temel
dizenlemede bu iki dzellik agikga vurgulanmistir fakat tarafsizigin ve
bagimsizhigin tanimi, yorumu o kavramlarin iginin doldurulmasi konusunda
mesele hakime, uygulamaya birakilmistir.

Bayle olduguna gére Istanbul Tahkim Dernegi’nin haziladign etik kurallann
kanimca mahkemeler farafindan dikkate alinacak bir hukuk kaynag
olmasi gerekir.

Hem Medeni Kanun 1. maddesi kapsaminda hem Ticaret Kanunu 1.
maddesi kapsaminda yani mahkemenin sadece kanunlarla degil ayni
zamanda fomamlayici dizenlemelerle de beslenmesi ilkesi cercevesinde
bu kurallanin dikkate alinmasi gerekir. Cunki efik kurallarimiz bagimsizlik
ve farafsizlik ilkelerine izerine insa edilmistin. Bu kurallar bu iki 6zelligi
vurgulamak  Uzere kaleme alinmishr. Nitekim bu sunum icin  hazirlik
yaparken sunu fespit etmek mimkin oldu:

Amerika'da Kanada'da  Ingltere’de  ve baska yargi  cevrelerinde
mahkemeler tarafsizlik ve bagimsizlik konusunda degerlendirme yaparken
taraflarca secilmis olmasa bile International Bar Association’in isaret
etmeye calishgim kurallanina miracaat ediyorlar baska bu  alanda
milletlerarasi alanda Gretilmis olan Soft Llaw diye fabir edilen kurallara
da miracaat ediyorlar yani milleflerarasi alanda karsilashrmali hukukta
da incelendiginde gorebildigim kadarnyla bu kaynaklardan yararlaniliyor.
Dolayisiyla bu kadar gelismis bu kadar mitekamil elimizde bu kadar
kusursuz sayilabilecek bir dizenleme elimizde bulunurken bunlarin mutloka
mahkemeler tarafindan dikkate alinmasi gerekir kanisindayim.

Tesekkirler

Answer Prof.Dr.Fazil Atamer:

Thank you very much for your question Mr.President. | think it is very new
so my thoughts may be raw, but when | was busy with this problem, | saw
a way out. Both the international arbitration law and code of procedure
explicitly emphasises that arbitrators must be impartial and independent.
Therefore, both of these features were clearly emphasized in the two
basic arrangements for both cases, but the definition of impartiality and
independence,and its inferpretation was left to the judge and to apply the
issue of filling these concepts. So in my opinion As such, the ethical rules



prepared by the Istanbul Arbitration Association should be a source of
law to be considered by the courts.

Both First Civil Code and in the scope of Atticle 1 of commercial code.
these rules must be taken into account within the framework of the
principle that the court should be nourished not only by the law but also
by the supplementary regulations. Because our ethical rules are based
on principles of independence and impartiality. These rules are written o
emphasize these two characteristics. As a matter of fact, while preparing
for this presentation, it was possible to defermine the following:

In the United States, the courts in Canada, England and other jurisdictions
apply fo the rules of the Infernational Bar Association, even if they are not
selected by the parties while evaluating impartiality and independence.
So | believe that while we have an arrangement that can be regarded
as so perfect in our hands, these must be taken into consideration by the
courts.

Thank you.

Kerem Ertan:
Cok tesekkirler.Baskanimiz sayin avukat Mehmet Gin'tn bir séz almak
istedigini gorbyorum, mikrofonu lutfen éne alabilir miyiz, arkadaslardan
rica ediyorum

Keren Ertan:
Thank you very much.As i see our president, Atty.Mr.Mehmet giin wants to
fake a word,can we please forward the microphone, please.

Av. Mehmet Giin:

Oncelikle Stheyla Hocam size gok tesekkir ederim.Catherina gok tesekkir
ederim.Arkadaslar etik,séyle bir sey demek oluyor: biz bir kurallar
olusturdugumuz zaman aslinda sizlerin Ustine bir sey yikledik,yukledigimiz
sey de su:"Ben bu serefli toplulugun bir tyesiyim,o toplulugun icinde
bulunmayi hakedecek sekilde davranacagim.Ne oldugunu bilmiyorum
daha  6nceden tarhisabilirdim  ama  artk  tarhisabilecek  durumda
degilim."Isterseniz o toplulugun icinde olmaya devam edersiniz, kurallara
uyarsiniz,isterseniz o toplulugun disinda olmayi fercih edersiniz.Ben o
toplulugun igine giripte disina ¢ikabilecek cesarette biri olabilecegini asla



dustinmiyyorum onun icinde Stheyla Hocamin “kurallarin kendisi aslinda
yaptinmdir.”’ s6zi ok &zIu,alh iki kere cizilmesi gereken bir s6z.Ben hem
cok tesekkir ediyorum hem de annemi ziyaret etmek icin misaadenizle
aranizdan erken ayrlacagim.Vedalasmak istedim,cok tesekkirler.

Atty. Mehmet Giin:

First of all, Thank you sir Assoc.Prof.Stheyla very much.Catherina, thank
you very much as well.Ethic, it means something like that: when we
created the rules, we installed something on you, and what we installed
is that:'1 am a member of this honorable community, and | will behave in
a way that deserves to be in that community. | can’t argue anymore.”If
you want,you will continue to be in that community,follow the rules, or you
will prefer to be outside that community.| do not think there's ever anyone
out there who would want to quit from that circle.as Dr.Suheyla said” the
rules are actually sanctioned.” the word is very concise,and it has fo be
underlined two times.| would like to thank you very much and, i apologise
that i have fo leave earlier to visit my mother. | want to say goodbye all of
you, thank you very much.

Kerem Ertan:
Cok tesekkir ediyorum, zannediyorum ki zamanimizi da doldurduk.
Panelistlere de ¢ok tesekkir ediyorum katkilarindan dolay:.

Kerem Ertan:
Thank you so much, | think we're done with our time.| would like to thank
the panelists for their contribution.



Uluslararasi Tahkimde Giincel Gelismeler ve inovasyon

Tahkim sektort buyuk bir degisim icinde. Bu degisim tahkim sekiéring
pratikte nasil etkileyecek? Akillr Sézlesmeler (Smart Contract), Blockchain,
Ogrenen Makineler ve Yapay Zeka ile tahkimi nasil etkileyecek?
Uyusmazliklar mahkemeler éninde ¢ozilemeyecek kadar sofistike hale
gelince ne yapacagize Prag Kurallar dinyada tahkimi nasil etkileyecek?

e Moderator: Av. Kerem Turung, TURUNC, Ortak

e Sunum: Pelin Baysal, Gun + Partners, Partner

e Sunum: Marina Mafousekova, CastaldiPartners, Ortak

e Sunum: Brandon Malone, Iskogya Tahkim Merkezi, Yénefim Kurulu
Baskani

Current Developments In International Arbitration and Innovation

The arbitration industry is in a major change. How will this change affect
the arbitration industry in practice? How Smart contracts Blockchain,
learned machines and arificial infelligence will affect arbitration? What
do we do when disputes become too sophisticated to be solved before
the courts How will Prague rule affect arbitration in the world?@

o Moderator: Av. Kerem TURUNC, Turung, common
« Presentation: Pelin Baysal, Day + Partners, Pariner
« Presentation: Marina Matousekova, CastaldiPartners, Partner



« Presentation: Brandon Malone, Chairman Of The Board Of Directors
Of The Scottish Arbitration Centre

Av. Kerem Turung, TURUNC, Ortak:

Tekrar hos geldiniz. Bu geg saate kiymetli vakiinizi tahsis edip bizimle
burada oldugunuz icin mitesekkiriz. Misadenizle iki panelistimiz Tirkge
bilmedigi icin Ingilizce devam edecegim.

Av. Kerem Turung, TURUNC, Ortak:

Tekrar hos geldiniz. Kahve molasindan sonra, bu ge¢ saatte, burada
oldugunuz igin cok mutluyuz. Su anda sizinle hafta sonu arasinda duran
tek engelin biz oldugumuzu aklimizda tutarak size tatmin edici bir oturum
sunacagimizi Umuyoruz.

Su anda ¢ énemli katilimcimiz var. Esas isi tahkim sozlesmeleri hazirlamak
olan bir avukat olarak, su anda bu sahnedeki deneyimden olduk¢a onur
duyuyorum. Daha fazla vakiinizi almak istemiyorum ve konusmacilanmiza
s6zU birakiyorum.

Panelimiz su sekilde isleyecek: U¢ tane sunum arka arkaya yopilacak ve
akabinde 15 dakikalik soru cevap kismi olacak. Dolayisiyla sorulariniz
olursa sona saklamanizi rica ediyorum.

Bu ofurumunun son oturum olmasinin nedeni tahkim alanindaki gelismelere
ve bizim bu gelismelerden neler beklememiz gerektigine odaklaniyor
olmasidir. Bunun iki boyutu var: ilk olarak teknolojik inovasyon ve ikinci
olarak teknolojik olmayan inovasyon kurallari ve uygulanmasi. Tahkim
alaninda su an neler oldugunu bilmek &nemli oldugu gibi, bizi gelisen
teknoloji ile birlikte 10-20 yil icerisinde nelerin bekledigini bilmek de bir
o kadar énemli.

Su anda yanimda sahnede, Gun+Partners'in orfagi da olan Sayin Pelin
BAYSAL bulunuyor. Kendisi 10 yili askin bir stredir diger ¢alisma alanlarina
ek olarak uluslararasi hukuki ihtilaflara ve tahkim davalanna bakiyor.
Kendisi ayni zamanda benim arkadasim ve onu burada agirlamaktan onur
duyuyorum. Buna ek olarak kendisi su anda adlarini sayamayacagim
kadar ¢ok dernek ve organizasyonun tyesi ve Pelin'e burada bulundugu
icin fesekkir ediyorum.
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Ayni zamanda londra’da bulunan Quadrant Chambers hakemi ve
Iskogya ve Ingiltere ve Galler'de cift yetkinlige sahip Brandon MALONE
da bugin burada bizimle. Kendisinin 25 yildan fazla bir siredir ficari
tahkim alaninda deneyimi bulunuyor.

Ve son olarak CastaldiPartners  sirketinin - ortaklarindan  Marina
MATOUSEKOVA da bugin burada konusmaci olarak bizimle. Kendisi
CastaldiPartners sirketinden énce Uluslar arasi Sherman and  Sterling
Mahkemesinde deneyim kazanmishr. Marina avukatlik kariyerine ek
olarak pek ¢ok tahkim davasinda hakem olarak da gérev almistr.

S6zi daha fazla uzatmadan Pelin’i belge sunulmasi, Prag Kurallar,
elekironik kesit ve diger eglenceli konularda konusmak Uzere sahneye
davet ediyorum.

Hunt. Kerem TURUNC, Turung, Partner:

Welcome back everyone. We are very happy that you are all back after
the coffee session in this late hour. We realised we are probably the last
thing sfanding between you and the weekend so with that in mind we
are hoping to provide a fulfilling session for you to make up for the fact
that we're holding up your weekend starts and | think we will be dble to
deliver a fulfilling panel for you today. And that is because we have a
panel that is made up of three distinguished guests. As a transactional
lawyer myself whose primary involvement is drafting arbitration clauses,
| am extremely humbled and dwarfed by the breadth of experience here
on the stage. So | am not going to steal too much of your time if | turn
over the stage to each of our presenters. The way we organized this
particular panel is three presentations backto-back followed by a joint
Q&A session, that is going fo be dbout 15 minutes. So save up your
questions if you have any fill the end if I may ask you to do that. Today's
last session is the last session for a good reason. This is the session that
looks at what is happening in the arbitration field and what we expect to
happen in the arbitration field. That has two aspects: one is innovation that
is technological innovation and the other is nontechnological innovation
rules and practices. While it is important to know what is happening in the
arbitration field these days, it is also important fo know what fo expect 10-
20 years from now especially with advancing technology. | have with me
here on the stage Pelin Baysal who is a partner with Gin+Pariners. She
has over a decade of experience doing international litigation, arbitration



among other things. | also have the honor of calling or being able to call
her a friend and | am honored fo have her here. She is also a member
of more associations and organizations than | can name here and so
we thank her for being here. We also have Brandon Malone who is an
international arbitrator with Quadrant Chambers in london and who is
dual qualified both in Scotland and England and in Wales. He has over
25 years of experience in commercial dispute resolution. Last but not least
for sure is Marina Matousekova who is a partner with Castaldi Partners in
Paris. She is also dual qualified in New York and Paris. Before Castaldi
Parners, she spent a considerable amount of time at the Shearman and
Sterling and ICC<. In addition to her work as a lawyer, she also sits as
an arbitrator in various arbitration panels. So without further, | would like
invite Pelin to give the first presentation on document production, Prague
Rules, e-discovery and other fun things.

Pelin Baysal, Gin + Partners, Partner:

Oncelikle ben de Kerem gibi sizlere égleden sonra oturumuna kaldiginiz
icin bir kere daha tesekkir ediyorum. Sizleri burada gérmek gercekten
bizim igin cok degerli. ki adet yabanci meslektasimiz oldugu icin ben de
sunumu Ingilizce hazirladim ve Ingilizce devam edecegim izninizle.

Ana tfema olarak da uluslararasi tahkimde kiltirel farkliliklar, belge
sunulmasi ve gelecek ay yirirlige girecek olan Prag Kurallar hakkinda
konusacagim.

Bir uluslararasi tahkim durusmasi disinin. Anglo-Amerikan davaciyi
temsil ediyorsunuz ve diger farafta ise Almanya’dan ya da Tirkiye'den
kita Avrupasi hukuk perspekiifinden gelen kisiler var. Birlikte oturup ayni
kurallara diyelim ki ICC kurallanina uymaya karar verdiniz. Burada
Hokemin Fransiz oldugunu ve kurallan oldukga iyi bildigini farz edelim.
Diyelim ki copraz sorgulama zamani geldigi zaman davaci farafin avukats
olarak konusmak istediniz, dn-durusmaniz olmadi ve Fransiz hakem ¢apraz
sorgulamayi 20 dakika ile sinirlandirdi. Tabii ki sasirdiniz ve ifiraz ettiniz
¢inki bu alisik oldugunuz bir sey degil. Hakem itirazinizi kabul efmedi.
Peki burada ne olmus oldu? Farkli beklentiler...

Uluslararasi tahkimde taraflann kiltirel arka planlan ciddi bir rol oynuyor
ve usuli kurallar bu farkliliklar ¢ozmek icin yeterli degil. Her ne kadar



faraflar oturmus ve bir kurali uygulamaya karar vermis olsa da fahkim
streci sirasinda  faraflanin - beklentileri - kiltirel - gegmislerinin - farklilig:
nedeniyle birbirlerinden oldukca farkli olabilir. Bu nedenle taraflar, dzellikle
de delil gibi konularda kiltirel farkliliklanin ¢ikmasinin éniine gecmek icin
genellikle Uluslar arasi Barolar Birliginin (IBA) delile iliskin kurallarina
uymay! ya da en azindan bu kurallarin yol géstericiligini kabul ediyorlar.
Bu halde amac farkli hukuk sistemlerinin ve onlarin delil sunumuna iliskin
farkli usuli kurallarin olusturdugu farkliligin ortadan kaldirlimasi oluyor.
Ancak su anda bazi tahkim uzmanlari her ne kadar IBA kurallari farkliliklar
gidermek amaci tasisa da uygulamada tam fersi oldugunu savunuyor.
Bunun nedeni olarak tahkim uzmanlar IBA kurallarinda baskin olan
hukukun Anglo Sakson hukuku oldugunu ve IBA kurallarinin uygulanmasinin
uluslar arasi tahkimi Amerikalilashirdigini gésteriyorlar. IBA kurallaninin bu
sekilde elestirilmesi delil sunumu nokfasinda daha sorgulayici kurallarin,
bizim Prag Kurallar olarak adlandirdigimiz kurallarnn olusturulmasina yol
agti. Bu kurallann énimizdeki ay yirirlige girmesini bekliyoruz. Prag
Kurallari kita Avrupasi hukuku geleneginin bir manifestosu oldugu gibi ayni
zamanda IBA kurallarini kita Avrupasi hukuku perspektifinden elestiriyor.
IBA kurallar ayni zamanda usuli hikimlerinin® Anglo-Amerikan hukuku
Ulkeleri disinda tam olarak bilinmedigi ve uygulanmadigr gerekeesi ile
de eletiriliyor. Ayni zamanda usule iliskin olarak sorusturmac bir sistemin
getirilmesinin hakemler ve tahkim sireci acisindan harcanan zaman
ve maliyeli azaltacagr ve bu nedenle uluslar arasi tahkimin verimliligini
artfiracagr savunuluyor.

Anglo-Amerikan hukuku adalefinin Kita Avrupasi hukuku adalefinden daha
ivi oldugunu sdyleyebilir miyize Ya da Amerika'nin saglodigi adalet,
Almanya, Turkiye veya Fransa’nin sagladigi adaletten daha iyi midire
Ya da tam fersie Kito-Avrupasi hukuku Glkelerinin ya da Anglo Amerikan
hukuku Glkelerinin adalet agisindan daha iyi olduklarini iddia etmek
oldukca zor. Her iki tarafin da kullanicilar kendi sistemleri ile memnun
gérunuyor. Her iki sistemin de problemli oldugunu sdyleyemeyiz.

Uluslararasi tahkim konsepti, ulusal yargiya bir alternatif ¢dzim yolu
olarak ortaya ¢kt ve uluslarasi uyusmazliklann ¢ézilmesi icin en uygun
yol olarak gériluyor. Bu bahsi gegen uyusmazliklar genellikle farkl hukuk
sistemlerinden taraflar kapsiyor. Bu nedenle de uluslar arasi tahkimin bu
taraflarin beklentilerini kargilamasi gerekiyor.



Oyleyse, uluslararasi tahkimde belge sunulmasi nasil yapilmalidire Eski
bir ABD buyukelgisi, anlayisli bir mahkemenin her iki farafin da evlerinde
hissetmesini saglamak icin elinden gelenin en iyisini yapmasi gerekfigini
belirtmistir. Elbette bu soru nasil sorusunu gindeme getiriyor. Birincisi,
siklikla séylendigi gibi, farkli kiltirlerin uyum icinde birlikie yasamasinin
anahtari, farkliliklara degil, benzerliklere odaklanmakhr. Bugine kadar her
zaman farkliliklar oldu ve bazilarinin stesinden gelmek de oldukga zordu.
Prag Kurallar'nin amacina bakildiginda, delil sunma konusunda tamamen
farkli bir durus sergilemesi beklenmektedir. Gercekte ise IBA kurallar ile
Prag Kurallar arasinda pek ¢ok benzerlik bulunmakiadir. Kita-Avrupasi
hukuk sistemlerinin, kanit foplama ve hukukun siniflandinlmasi konusunda
inisiyatif alabilen egitimcilerin akiif roline dayandigr bilinmektedir. Ve
Anglo-Sakson hukuku Ulkeleri de bu yiki taraflara yiklemektedir.

Buna paralel olarak, Prag Kurallar tahkim heyetine delil sunumu noktasinda
akiif bir rol tanimaktadir. Yani, tahkim heyeti kendi basina hareket ederek
taraflardan herhangi birinin ilgili belgeleri saglamasini veya tanik delili
sunmasini falep edebilir. Yine ayni sekilde kesif yapiimasini talep edebilirler.
Benzer sekilde kanit toplanmasi amaciyla baska gerekli taleplerde de
bulunabileceklerdir. Tahminimce uluslararasi tahkime ve ozellikle IBA
kurallarina asina olanlar, bu hikimlerin halihazirda IBA kurallarinda
olanlardan farkli bir sey getirmedigini acikca kabul edecektir. Ayni sekilde,
s6z konusu tanik beyani séz konusu olayla ilgili degilse, her iki kural da
tahkim heyetine o ifadeyi delil listesinden ¢ikartma hakkini tanimaktadir.
Benzer sekilde her iki kural da hakem heyetine taniklara sorulacak soru
sayisini siniflama yetkisi vermektedir. Son olarak her iki kural da hakem
heyetinin menfaate aykin cikarim yapmasina izin vermektedir.

Ote yandan, bu kurallar arasindaki farkliliklar da var. Ancak ben bu
kurallar kargilastrmak yerine, sadece belge sunulmasina odaklanacagim.
Prag Kurallan galisma grubu notunda “belge sunulmasinin silahi gin
1511 gikartmasi cok nadirdir” ifadesini belirtmistir. Fark, ézellikle de Prag
Kurallar'nin, hakem heyetinin, ekesifin herhangi bir formu da dahil olmak
Uzere, kapsamli bir belge sunulmasinin kaginabilecegini dizenledigi
noktada orfaya ¢ikmaktadir. Prag Kurallan belge sunulmasinin sinirli olmasi
gerekfigini belirtse de bu maddenin uygulanmasinin tahkim heyetinin
takdirine birakilmistir. Ote yandan, elekironik belgelerin saglanmasindan
vazgegilecedi konusunda pek iyimser degilim. Gunimizde islemlerin
agirlikl olarak elektronik araglarla yopildigi dusunuldiginde, bu yizyilda
ebelgelerin sunulmasini yasaklamak isin ihtiyaglarini kargilamak igin
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asindir. Bu yaklasim, belge sunulmasinin pek ¢ok Kita-Avrupasi hukukgusu
tarafindan streci énemli bir sekilde gecikfirdigi ve maliyet kathgr ancak
sonuca ok etki etmedigi yoninde elestirildigi gz énine alindiginda
sasirhici degildir. Ote yandan, birgok Anglo-Sakson hukuku hukukgusu,
belge sunulmasini kanit toplanmasinin vazgegilmez bir unsuru olarak
goruldugint belitmektedir. Bununla birlikte, belge sunulmasinin faydasina
dair suphe, Prag Kurallar'nin bu tir islemleri reddetmesine neden
olmamisti. Aslinda, Prag Kurallar'nin 4. Maddesi, hakem heyetine,
bir tarafin bu fir bir talebi oldugunu duydukion sonra, istenen belgeleri
sunulmasini emretme hakkini vermektedir. Bununla birlikte, her iki kural da
belge asil kontroluny tahkim heyetine tanimaktadir. Bu yizden hakemin
kim oldugu olduk¢a &nemlidir.

Su anda pek ¢ok farkli yaklasim var, herkese uyan bir standart bulamiyoruz.
Karmasik bir insaat sézlesmesinde belge sunulmasinin énemi ile ticari
bir sézlesmedeki bir kelimenin veya ifadenin anlaminin belilenmeye
calisildigi bir davada belge sunulmasinin dnemi birbirinden tamamen farkli.
Sonunda, her iki tarafin da beklentilerini tatmin edecek ve elbette makul
bir maliyetle durumun sonucuna uygun olan belge sunumunu saglayacak
olan tahkim heyetidir. Her vakanin ihtiyaglarina gére prosediri olugturmak
uluslararasi tahkimin guzelligi olsa da, heyetler bu gict ozellikle belge
sunulmnasi gibi konularda uygularken dikkatli olmalidir. Belge sunulmasi
emirleri genellikle tarismali olarak kabul edilmektedir. Kaybeden tardf,
neden kaybettigini analiz ettiginde, genellikle belge sunumu emirlerinde
sorun bulmaktadir. Bu taraflan tahkim heyeti belge sunulmasi talebini
reddetmeseydi, karsi tarafin davasinin haksiz oldugunu kanitlayabilecegi
disincesine itmektedir. Dahasi, belge sunulmasi emirleri de kararlarin
ipfali veya uygulanmamasi igin bir zemin teskil etmelidir.

Ben bildigim basanl tek bir tahkim davasi olsa da, sonuclan agisindan
oldukga énemlidir. Tahkim davasi Almanya’da basarisiz olan bir birlesme
ve devralma isleminden kaynaklaniyor. Taraflardan biri Amerikali iken
diger taraf Alman. Usule iliskin olarak, taraflar, atanan uzmanlara gerekli
fum belge ve bilgileri sunmayi kabul ediyorlar. Daha sonraki siregte,
davaci iki finansal ihracat raporu sunmustur ve uzmanlar tarafindan
dikkate alinmasi beklenen 1200 belgeden yalnizeca 110°unu tahkim
heyetine sunmustur. Davali geri kalan belgelerin sunulmasini talep etmesine
ragmen, tahkim heyeti belge sunulmasi emrinin yalnizca heyetin takdirine
bagl oldugunu éne sirerek talebi reddetmistir. Tahkim davasi sonunda,



heyet davaci lehine karar vermistir ve davali Frankfurt Yuksek Bolge
Mahkemesi huzurunda karara ifiraz etmisti. Davali, heyefin, atanan
uzmanlara sunulacak  belgelerin - sunulmasini emretmeyi  reddederek
faraflanin anlasmalarnini ihlal effigini iddia efmisti.. Mahkeme, yalnizca
faraflarin sézlesmeleri, hakem heyetlerinin takdir yetkisini kisiflamadiginda
belgelerin sunulmasi kararinin heyetinin takdir yetkisi dahilinde oldugunu
belirterek karar bozmustur. Séz konusu tahkim davasinda ise, hakem
heyefi faraflann sézlesmesiyle sinirlandinlmistir. Kaybeden taraf Alman
Federal Adalet Divani nezdindeki karara itiraz efse de, mahkeme temyiz
basvurusunun kabul edilemez oldugunu belirterek basvuruyu reddetmistir.
Bir karann yurirluge konabilir olmasi oldukga énem tasimaktadir. Bu
bakimdan tahkim heyeti, belge sunulmasina karar verme yetkisine sahip
olup olmadiklarini belirleme konusunda dikkatli olmalidirlar. Aksi takdirde,
kararin iptali veya uygulanmamasi s6z konusu olabilecekfir.

Sonug olarak, Prag Kurallan, uluslararasi tahkime hakim olmak adina
savasan  Kita-Avrupasi  hukuku  ve  Anglo-Sakson  hukuku  ordularinin
golgesindedir. Taraflarin anlagsmazliklarini tek bir hukuk sisteminin kurallar
ile cozmek istemeleri halinde zaten uluslararasi tahkim ihtiyaci olmayacak
ve taraflar anlasmazliklarini ulusal mahkemeler aracilig ile ¢ézebilecekiir.
Bu nedenle, uluslararasi uyusmazliklanin etkin bir sekilde ¢ozilmesi,
Kito-Avrupasi hukuku ve Anglo-Sakson hukuku uygulayicilan arasinda
hayali bir ayrnim olusturarak mimkin olmayacaktir. Bunun ¢6zimo kilturel
farkhliklarin cézimlenmesi ile mimkindir.

Cok tesekkiir ederim.
Pelin Baysal, Gin+ Partners, Partner:

So imagine an international arbitration hearing that you are representing
an Anglo-American claoimant and the other party, let's say, they are coming
from Germany or Turtkey from a civil low perspective. You both have
read and agreed fo apply the same rules, let's say, the ICC Arbitration
Rules. The arbitrator is French and he is quite familiar with the rules. Now
when the time comes for cross-examination, you as the claimant’s lawyers
wanted to start the show but of course lefts assume that for some reasons,
you have not had a pre-hearing conference and during the hearing, the
French arbitrator tells you fo limit your crossexamination with 20 minutes.
Perplexed, you objected, because this is not what you are used to. But



the arbitrator overturned your objection. What has happened? Different
expectations.

Infernational arbitration is an area where the cultural background of the
parties plays a significant role and the procedural rules are insufficient
fo solve the cultural differentiations. The parties may read and agree fo
apply the same rules but the parties’ expectations from the proceedings
may well differ due to the divergence in their cultural backgrounds. To
overcome these cultural differences particularly regarding the evidence
issue, the parties offen agree to be govemed or at least guided by the
Infernational Bar Association rules on taking of evidence. Their main goal
is to bridge the gap between different legal systems and their respective
procedures on faking of evidence. Nevertheless, nowadays some
arbitration practitioners challenge the IBA rules by arguing that although
the IBA rules state that they aim to bridge the cultural gaps what has
in practice is fofally different. They see a dominance of common law
of legal system on the application of IBA rules and expressed that the
application of IBA rules is leading to Americanization of the infernational
arbitration. This crificisim gave rise fo the proposal of a different set of
rules, the inquisitorial rules on taking of evidence, we call them Prague
Rules. These are planned to be launched next month. The Prague Rules
are a manifesto in favor of civil law tradition. They criticize the IBA rules
from a civil law perspective for following a more adversarial approach.
They go on fo say that many of the procedural features of the IBA rules
are not known or used fo the same extent in non- common law jurisdiction.
It, then, states that the adoption of inquisitorial model of procedure will
confribute fo the efficiency in international arbitration reducing time and
cost of the arbitrators and arbitrations. s common law justice better than
civil law justice? Or can you say that the American jusfice is better than
German, Turkish or French justice? Or the other way around? It is quite
difficult to argue that the common law countries or civil law countries
produce betfer quality in ferms of justice. Users of both systems seem
content with the process in their country. Neither system can be said to be
inherently problematic. The concept of international arbitration emerged
as an alfemative fo litigation before domestic force and is perceived as
the best form of choice for international disputes. These disputes usually
involve parties from different legal systems. Thus international arbitration
has to accommodate the expectations of these parties.

How then should a document production be conducted in international



arbitration@ A former US ambassador pointed out an empathetic tribunal
should do ifs best to make both litigants feel at home. Of course this
raises the question how? First, as often said, the key to living together
in harmony with different cultures is focusing on similarities but not the
differences. There was always be differences and some might be even
difficult to overcome. From its declaration of purpose, one would expect
that the Prague Rules take an entirely different stance on the taking of
evidence. In reality however there are so many similarities between IBA
rules and the Prague Rules. It is known the civil law systems rely on the
active role of the educators who may take the initiative in both facHinding
and assortment of law. And the common law counfries burden the parties
with these activities.

In parallel with this, the Prague Rules provide for the arbitral fribunals
active role on the taking of evidence. Namely the tribunal may on its
own motion request any of the parties to produce relevant documents or
make fact witnesses. Again they may order site inspections. Similarly they
take other appropriate actions for the purposes of the factfinding. | will
presume, it is clear for those who are familiar with infernational arbitration
and particularly on the IBA rules that these provisions do not introduce
something different from what is already in the IBA rules. Likewise both
of these rules and all the arbitral tribunal to exclude witness testimony
on its own motion if the said testimony is not relevant to the case. Both
rules bestow upon the arbitral fribunal, the power to limit the number of
questions fo the witnesses. Finally both rules allow the arbitral tribunal to
make adverse inferences.

On the other hand, the differences exist between those rules. Of course,
instead of comparing these rules, | will only focus on document production
for the time restrictions. The note of the Prague Rules working group states
that “it is very rare that document production brings a smoking gun fo
the light.” The difference especially arises where the Prague Rules posit
that the arbitral tribunal shall avoid extensive production of documents
including any form of ediscovery. Although the Prague Rules states that
document production must be limited, it is important to note the application
of this arficle was left to the discretion of the tribunal. On the other hand,
| cannot really be optimistic about the dbdicating document production
of electronic documents. Considering that the fransactions are conducted
predominantly via electronic means in this century prohibiting the



production of e-documents is excessive to meet the needs of the business.
This approach is not surprising as many civil law practitioners suggest that
the document production adds significant delay and cost to the process
and vyet rarely contributes to the outcome of the case. On the contrary
many common law practitioners state that the document production is
regarded as an indispensable element of factHinding. Yet doubts as the
usefulness of the document production has not caused Prague Rules ever to
dismiss such proceedings. In fact, Article 4 of the Prague Rules empower
the arbitral tribunal to order a party to produce requested documents offen
after having heard the parties leaves on such request. Nevertheless both
rules lead the ultimate control of the document production fo the fribunal.
So it really matters who the arbitrator is.

Hence, there are different approach, there is no standard one-sizeits-
all. What document production is required in complex construction case
is totally different from a case seeking to defermine the meaning of a
word or a phrase in the commercial agreement. It is the tribunal who will
eventually safisfy both parties’ expectations by ensuring the document
production that are material fo the outcome of the case of course at
moderate cost. While it is the beauty of international arbitration to craft
the procedure as per the needs of each case, the tribunals should be
careful when they are exercising this power particularly in document
production orders. The document production orders are often considered
controversial. The very losing party is analyzing why it was unsuccessful
in a case, it generally refers to the document production orders. And you
know | think that if the tribunal had not rejected my document production
request, | could have proven other parties’ meritless case. VWhat is more
is that document production orders should be also a ground for annulment
or non-enforcement of the decisions.

Although, there is only one successful case to the best of my knowledge
of course, it is very important in ferms of its implications. There is a dispute
in Germany and the dispute arose out of a failed M&A transaction. It
was between a US party and a German party. In the procedural order,
the parties agreed to submit all documents and information that the party
appointed experts had faken into consideration. Afterwards the claimant
submitted two financial export reports but only submitted 110 out of 1200
documents that were faken into consideration by the experts. Although
the respondents request that the remaining documents fo be produced,



the tribunal rejected the request by arguing that it was in the tribunal’s
discretion to order the document production. At the end of the arbitration,
the fribunal decided in favor of the claimants on the merits and the
respondent challenged award before the High Regional Court in Frankfurt.
The applicant argued that the tribunal viclated the parties” agreements by
refusing to order the production of the documents that the claimant made
available fo its party appointed experts. The court set aside the award by
stating that it is only in the discretion of the arbitral fribunal to order or
not to order document production only when the parties” agreements do
not restrict the arbitral tribunals discretion. In the present case however
the arbitral fribunal was bound by the parties’ agreement recorded in
the procedural order. Although the losing party appealed the decision
before the German Federal Court of Justice, the court considered the
appeal inadmissible and rejected. It goes without saying that it is crucial
fo any arbitration fo conclude by way of an enforceable awards. In this
respect, the arbitrators should be cautious when it comes to determining
whether they have the discretion to order the document production or
not. Otherwise they might face with the possibility of annulment or non-
enforcement of the final award.

So to wrap up, the Prague Rules operate under the shadow of an apparent
war between the common law and civil law armies for dominance over
the infernational arbitration landscape. If the parties wanted tfo resolve
their disputes by the application of the rules of certain legal systems, the
need for infernational arbitration would not rise and the parties would
continue o resolve their dispute through national courts.

Therefore the effective resolution of the infernational disputes could not
be sustained by building an illusionary divide between common law
and civil law practitioners. But could only be sustained by bridging these
cultural gops.

Thank you for listening.
Brandon Malone, iskocya Tahkim Merkezi, Yénetim Kurulu Baskan
Tinaydin bayanlar ve baylar. Bugiin burada, Istanbul’da olmanin ne kadar

biyik bir zevk oldugunu sdyleyebilir miyime Bu cok gizel konferans igin
organizatorleri tebrik ediyorum ve davet icin ayrica tesekkir ediyorum.



Bugin akilli sézlesmeler hakkinda konusmak istiyorum. Orada bir soru
isarefim var ve bunun neden olduguna geri dénecegiz.

Peki akilli sozlesmeler nedire Akilli sézlesmeler, yukimlolukler olusturmak
ve bunlar otomatik olarak yuritmek igin block chain  teknolojisinin
kullaniimasidir. Dijital bicimde duzenlenen bir dizi séz vardir. Bunlar
insan etkilesimi olmadan sézlesmenin izlenmesi ve uygulanmasina izin
vermektedir ve bu sayede dava veya tahkim geregdi ortadan kalkmaktadr.
En sonunda bunun avukatligin sona ermesine neden olacagina iliskin
spekilasyonlar bile bulunmakiadir

Oyleyse block chain nediré Hic siphesiz, bunu kripto para birimleri
baglaminda  duymussunuzdur,  bu  cifte  harcamalar  énlemek igin
dagitlmis bir defterin kullaniimasini icermektedir. Temel olarak sahteciligi
dnleme fikri ve bitcoin uygulamasinin bir parcasi olarak orfaya cikmistir.
Tamamen dijital bir para biriminiz olmasi halinde bunun kopyalanmasinin
cok kolay oldugunu hayal edebilirsiniz. Peki, ayni bitcoin'i iki kez
harcamamizi engelleyen ne? Bu bir block chain kullanilarak yopilir ve
esasen block chain buyik bir og efrafina dagilmis bilgi digimleridir.
Yani fikir kripto paranin veya belgenin bir defferde tutulmasina ve bu
defterin degistirilememesine dayanir. Bunun nedeni bir digim bozulsa
dahi, kayit ¢ok farkli yerlerde tutuldugundan, sorun olmayacaktir. Ayni
sekilde dugum birgok yerde bozulmus olsa bile ana kayit hala oradadir.
Boylece ne oldugunu gorebilirsiniz. Defter, tim degisikliklerin ve islemlerin
eksiksiz bir kaydini ierir. Bunun faydasi, tim bu degisikliklerin bu sayede
gorilebiliyor olmasidir. Bu nedenle, bir kripto para veya bir kripto paranin
bir kismi veya harcanan herhangi bir sey mesela bir baskasinin hesabina
aktarldikian sonra, ayni hesaptan tekrar devredilemez. Cinki paranin
zaten harcandigini géstermek icin kayitlar tutulmaktadir. Ve simdi bu
teknoloji sézlesme durumuna uyarlaniyor ve sézlesmelerde kullaniliyor.
Celistiriciler, bitcoin'den daha esnek bir kripto para birimi olan Ethereum'u
ve farkli platformlan kullaniyorlar. Bu platformlarin bazilarnini kullanirken cok
dikkatli olmaniz gerekiyor ¢inki birgogu aslinda sahte ve viris iceriyor.

Akilli sozlesmelerin kullanim alanlan nelerdire Ornegin Fizzy by Axa bir
parametrik hava seyahat sigortasidir.  Peki nasil isliyore Siz sigortay
yaptinrken ugusunuz ik saaften fazla gecikirse, otomatik bir édeme
alacaginiz belirleniyor. Tazminat tutan da sigorfayr yaptirdiginiz anda
belirleniyor ve sartlar saglayan bir gecikme olursa tazminat otomatik



olarak édeniyor. Bunun bir araciya olan ihtiyaci nasil ortadan kaldirdigini
gorebilirsiniz. Kendi adiniza bir falepte bulunmak icin bir avukata
ihtiyaciniz yok ve hatta kendinizin dahi bir talepte bulunmasina gerek yok.
Ayni zamanda talebinizin degerlendirilmesi igin bir kisiye de bu halde
ihtiyaciniz olmayacaktir. Béylece talep asamasinda herhangi bir insan
etkilesimi icin olan ihtiyag ortadan kalkmis olur. Sézlesme kapsaminda
sartlan saglayan bir olay varsa yani ugus iki saatten uzun bir sire
erfelenirse, anlasilan tfazminat basit bir sekilde ddenecekir.

Diger block chain sigorta émekleri arasinda trin sigortasi bulunmaktadir.
Bir narenciye Ureficisi oldugunuzu dusunelim, buytk bir portakal tarlasina
sahipsiniz. Don olmamasi halinde, portakallari toplayabilir, meyve olarak
satabilirsiniz; don olmasi halinde ise, safobileceginiz tek sey meyve
suyudur ve meyveden daha az degerlidir. Bu yizden narenciye mahsuli
sigorta poligesi sicakligi izler ve sicakhigin donma noktasinin altina
dusmesi yani meyvenin zarar gérmesi durumunda otomatik olarak 6deme
yapar. Yine bir hak talebinde bulunma ve hakkin degerlendirilmesi sireci
ortadan kalkmis olmaktadir.

Daha iddiali bir baska kullanim ise propy.com tim dinya icin bir block
chain arazi kaydi olusturmayi amaglomaktadir. Ancak meveut kayit
defterleri su anda sadece verel kayitlan yansitmaktadir. Propy.com'un
umudu bir gin devletlerin bu block chain arazi siciline sahip olmanin
degerini gormesi, benimsemesi ve kendi sistemlerine entegre ederek,
resmi sistemleri haline gefirmesidir. Simdi bitin bunlar kulaga ¢ok ilging
geliyor, avukatlarin zorunlu olarak yer almasinin gerekmedigi pek ¢ok
senaryo gorebilirsiniz, peki bunlarin zorluklar nelere Pek ¢ok zorlugu
var ve simdi size onlara bahsedecegim.  Ama kisaca, given ile ilgili,
fiziksel diinyanin arayiizi olmak ile ilgili, kodlama hatalar ve sémirilebilir
guvenlik agiklari ile ilgili, bir s6zlesmeye dahil edilen veya gerekli olan
degiskenlerin angorilebilirligi ve belli kavramlarin kodlanmasi ve elbette
insan dogasi ile ilgili zorluklar meveut.

Givenden bahsettik. Kripto para birimine duyulan given hala oldukga
dustk. Milyarlarca dolarlik islemler icin kullanilmasina ragmen, block
chain’in mucidinin kimligi bilinmiyor. Bitcoin'in gergek mucitinin bir gin
ayaga kalkip "Hahaoh o benim.” diyecegi ve herkesin parasini alacags
konusunda endiseler var. Kripto para birimlerinin, gergek paradan farkli
olarak, fiziksel varliklan bulunmamaktadir. Bu yizden size bir siri altin
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ddeyecek bir altin standartindan bahsetmiyorum. Tabii ki su anda hemen
hemen her tlkenin kullandigi para birimleri dogrudan varliklara bagl degil
ancak para basan bir devletten s6z ederken, devletin dogal kaynaklarinin
ya da sahip oldugu mallarin bunun arkasinda oldugunu kabul ediyoruz.
Ancak bunun da dfesinde, bir devlefin vergiler yoluyla para toplama
kabiliyeti de vardir. Yani sonugta bu para biriminin bir degeri olacagini
bir sekilde biliyoruz. Tabii ki bazen devlefler de iflas eder ancak su anda
normal durumlardan séz ediyoruz.

Peki ya fiziksel diinyanin arayizi olmak@ Bir sézlesmenin uygulanmasinin
pargasi olarak gergeklesen tum eylemleri izlemek kolay degildir. Fizzy
by Axa durumu kolayca uygulanabilin. Ucaklarin ne zaman kalkhgina,
indigine iliskin zafen bir ugus veritobani hali hazirda var. Cep telefonuna
bile indirebilirsin. O kadar kolay. Bu nedenle, block chain politikasini o
veritabanina bagloamak da oldukga kolay olacaktir ve hepsi otomatik olarak
yapilacaktir. Ancak, émegdin hangi bilgisayar sistemi, bir evin temelindeki
betonun, dogru bir sekilde dokilip dokilmedigini izlemektedire Bu
sekilde bir izleme sistemine sahip degiliz ve bu yizden bu tir karmasik
sozlesme durumlarinda ofomatik bir tetikleyicinin olmasi mumkin degil.
Ve bu farz sorunlarin ortaya gikabilecegi durumlanin sayisi hayal gicinin
de dtesindedir.

Teoride Propy.com yani tum dunyaya ait milklerin bir block chain sicilinin
olmasi kulaga iyi gelse de, Glkeden Glkeye ve hatta bazen eyaletten eyalete
cesiflilik gosteren hali hazirda varolan arazi sicilleriyle etkilesime girmesi
mimkin degildir. Milkiyetin nasil kaydedildigine, sinilandinldigina dair
cok farkli ayrintilar olabilir ve bu nedenle neyi hedeflediginiz ve nihayetinde
neye uloshginiz noktasinda ¢ok biytk kopukluklar olabilecektir. Ve
bilindigi gibi zincir disi olaylann akilli bir sézlesme kapsaminda block
chain'i etkiledigi durumlarda da zorluklar ortaya ¢ikabilmektedir. Zincir
disi olay dedigimizde ise, fiziksel dinyadaki veya belki de dogrudan
baglantili olmayan farkli bir programdaki olaylardan bahsediyoruz.

Ayrica, somirilebilir givenlik agiklanndaki kodlama hatalanyla ilgili de
sorunumuz bulunuyor. Akilli sézlesmenin kodunda bir hata var ve sézlesme
yerine getirilemiyor. Ortada dava agmak igin bir avukat yok, mutlaka bir
avukat bulunmuyor. Kodlayiciyr dava eder misinize Peki ya sdzlesmenin
manh@inda bir hata varsa ve birisi bu hatadan yararlanabiliyorsa? Bazi
akill sézlesmeler tamamen programlardir. Orfada kelime yoktur. Sadece



bir dizi egerise kodlar bulunmakiadir. Bazi sézlesmeler daha melezdir,
sézlesmenin bir kisminda yazili sézlesme bir kisminda block-chain bulunur.
Bu gibi zayifliklarla kargilasabiliyoruz.

Bir zayifligi bulunan ve bir hacker'in bu acikian yararlanarak 150 milyon
poundluk bir yatinmdan 40 milyon dolar ¢aldigr bir block chain programi
érnegi gordik. Buna DAO olayr denir. Simdi bu kisiler gercekten hacker
miydi2 Kesinlikle hayir Sadece kodu olmasi gerekenden farkli sekilde
kullaniyorlardr.

Degiskenlerin  éngorilebilifligi énemli bir konudur. Akl sézlesmeler,
dnceden tanimlanmig bir tetikleyici olayin dnceden tanimlanmis bir sonucu
olmasi temelinde ¢alisir, yani ugusun gecikmesi ve &demenin yapilmasi
gibi. Bu oldukga basit bir émek ancak daha karmasik bir sézlesmede,
bir ihlalin orfaya ¢ikabilecegi yollarin tGminG tahmin etmek neredeyse
imkansizdir. Bir ofisin insa edilmesinde ortaya ¢ikabilecek tim degiskenleri,
bir sézlesmenin ihlal edilebilecegi tum farkli yollar, bir gecikmenin
olabilecegi ya da bir sorunun ortaya ¢ikabilecegi tim ihtimalleri dnceden
fahmin etmeye calish@inizi hayal edin. Bunlarin hepsini belilemek en
azindan su an icin neredeyse imkansiz.

Ve baz kavramlarin kodlanmasinda da zorluklar vardir. Kiriterleri
belirleyebildiginiz zaman émegin bir ugus, sicaklikiaki bir dists gibi
kodlamak oldukga kolaydir. Ancak makul ¢aba gibi daha  subjektif
bir kavrami kodlamak imkansizdir, bir farafin makul ¢abayi gésterip
gostermedigi veya bir farafin iyi niyet hikimlerine uygun hareket edip
etmedigine karar vermek icin bilgisayar bir micadele verecektir. Bir
program bu sorulara nasil evet veya hayir olarak bir cevap verebilire

Dolayisiyla bu kavramlar bir yargllama gerektirin. Su anda, bu yargi
kesinlikle insan olacakhr. Gelecekte, belki baska alternatifler de olabilirve
bunun hakkinda birazdan konusacagiz. Ancak bence bu gostermektedir
ki akilli sozlesmelerden bahsettigimizde yapay zekadan bahsetmiyoruz.
Bu anlamda akilli sozlesmeler, zeki sozlesmeler degildir. Akilli olmalar
normal bir sézlesmeye kiyasla bir baskasinin onlar yirirlige koymasina
gerek olmadan bir seyleri kendilerinin yuritebilmesinden, onlara iliskin bir
hayatlari olmasindan kaynaklanir.
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Peki ya insan dogasi? Bunun énemli bir konu oldugunu disintyorum.
Insanoglu - durumlanni korumayr ve haklanini savunabilmeyi  severler.
Insanlar kazansa da kaybetse de gunlerini mahkemede gecirmeyi severler.
Bir muvekkil, davasinin adil bir sekilde sunuldugunu disindyorlarsa
ve guvendigi bir karar verici anlayabilecegi bir sekilde aleyhine karar
vermisse, genel olarak konusursak, bu sonucu kabul eder. Buna itiraz
edebilir ancak nihayetinde bu sonucu kabul eder. Ancak, tim verileri bir
makineye verirseniz veya sézlesmenin kendisi karar verirse bu kadar ileriye
gidemezseniz bile: “Iste karanniz, paraniz hesabinizdan sizin farkina
varmadan ¢ikanldi bile.” Bu durumda mutlu olacak kag kisi taniyorsunuz®
Makineler adalet ve hakkaniyet gibi kavramlari hesaba katmadiklarindan
makineler tarafindan varlan sonuclarn kabul etmek konusunda  bir
isteksizlik gérilmektedir. Makineler asagi yukar degistirilemezdir, bir kodu
yazdiginiz zaman hdfifletici nedenleri 6ne siremezsiniz. Ya olacakiadir
ya olmayacaktr. Ya evettir ya hayirdir. Bu bir egerise durumudur. Ancak
bunlarin hepsi elbette gelecekte degisebilir.

Peki ya akilli sdzlesme anlasmazligi ¢ozimie Eh, bir sekilde bu bir
oksimetre ve bir uyusmazlik ¢&zimi mekanizmasina gerek yok ¢inki zaten
sézlesmeye dahil edilmis durumda. Bir olay meydana gelir ve sonucunda
karsihgini verirse herhangi bir anlasmazlik ¢ozimine de gerek kalmaz.
Bu hal 6zellikle tamamen koddan olusan sézlesmeler icin gegerlidir.
Onceden belillenmis sonuglar oldugu igin anlasmazliklar meveut degil
ama elbette daha karmasik durumlarin varligi ve sézlesmenin bir kisminin
kagit Uzerinde olmasi halinde anlasmazlik ¢ozimine gerek duyulmasi
s6z konusu olacakhr. Bunun nedeni koddan ziyade kelimeler kullanilarak
yazilmis olmasidr.

Akill s6zlesme anlasmazligi ¢ézimleri, kesin bir sonug igin  hikim
bulunmayan hallerde otomatik bir ¢6zimdir. Oyleyse, soyut bir kavram
ornegin makul olma, bir sekilde orfaya ¢ikarsa, énceden belirlenmis
bir sonug mimkin olmayacaktir. Ayrica, bir yikimluligin uvygulanmasi
ya da baska bir yerde bulunan bir meblagin édenmesi gibi zincir disi
bir ¢ozim gerekirse bu otomatik olarak gerceklesemeyecektir. Oyleyse,
akilli sozlesmeler icin de tahkim yoluna gitme ihtimali vardir. Tahkim akill
sozlesmelerden orfaya cikan anlasmazliklann ¢ézimu igin uygun bir
yontemdir. Bunun nedeni, kiresel islemlerin biyik capta gerceklestirilip
gerceklestiriimedigi gibi durumlarda tahkimin yargr yetkisi konusunun
belirlenmesine daha uygun olmasidir.



Tahkim ayrica gizlilik saglar ve ézellikle teknik sézlesmeler icin bu olduk¢a
dnemli bir ézellikfir. Benim Glkemin gizlilik ve anonimlik konusunda ¢ok
saglam kurallar vardir ve bu kripto para birimlerinin inanglanyla da
Srtismektedir.

Tahkim aynica uluslararasi uygulandbilifligi de saglamakiadir. Bu nedenle,
geleneksel tahkim ile block chain sézlesmesi ile ilgili tahkim arasinda
baska farkliliklar bulunmaktadir. Evet, sézlesme bir sézlesme olarak ifade
edilemeyebilir, kod olabilii, hepsi kod olabilir. Bu durum geviri sitketleri
icin de ilging bir alan olacak, belki de avukatlara yardimer olmak igin
kodlayicilar  kullanacaklardi. Chain’ler  Uzerindeki  ¢ozimlerin nasil
uygulandigina da dikkat edilmelidir. Yani bir hakem bir meseleye karar
verirse, o zaman bu block chaine nasil uygulanacakhre

Bu konuda doha derine inersek... Su an vyuririkte olan sézlesme
kanunlar tarafindan kabul edilen akilli sézlesmeler... Ve bu sézlesmelere
uygulanacak kanunlar. ... Akilli sézlesmelerde yer alan bazi zor kavramlar
var. Oncelikle bu gercekten bir sézlesme mi2 Yarginin bunun gecerli bir
sézlesme olarak degerlendirilmesi gerekiyor mu2 Anglo-Sakson hukuku
ile kita Avrupasi hukuku arasindaki farklardan bahsediyoruz. Ingiltere
gibi Anglo-Sakson hukuku Glkelerinin degerlendirmesi gerekecektir. Kendi
Ulkem olan Iskogya melez bir Anglo-Sakson hukuku ile kita Avrupasi hukuku
Ulkesidir ve biz degerlendirmek zorunda degiliz. Ve bu, degerlendirmekte
oldugunuz akilli sdzlesmenin tirine bagl olarak da énemli bir fakiér
olabilir.

Sonug olarak, akilli sézlesmeler kullaniliyor ve kullanimlan artmaya devam
edecek cinki fasarruf ve verimlilik agisindan faydalar var. Su anda akill
sozlesmelerin kullanimi, kodlamanin sinirflart ile siniflandinlmistir, ancak
gelecekte bu sinirlamalarin belki de yopay zeka ile birlikie Uzerinden
gelinmesi muhtemeldir. Ancak kisa vadede, cok fazla degisiklik olmasi
muhtemel degildir. Muhtemelen avukatlar icin kisa vadeli bir tehdit de s6z
konusu degildir. Orta vadede, aslinda talepte bir artis gériyoruz ¢inki koda
dénusturelebilmesi icin karmasik bir sézlesmenin ttm sonuclarini ¢ézmeye
calismak cok fazla yasal caba gerektirecektir. Ancak uzun vadede radikal
degisim olasiligi yiksektir. Toplum, otomatiklestirilmis sonuclara alistikea ve
bunlar kabul effikge, bu sonuclarin cok daha popiler olmasini ve cok daha
fazla kullanilmasini bekleyebiliriz. Bu yizden su anda burada égrenci
olanlar, gelecekte akilli sézlesmelerin, ofomatik sézlesmelerin oldukca
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normal olacagini éngdrmeniz ve beklemeniz gerektigini disiniyorum.
Ancak o zamana kadar akilli sézlesmelerde ortaya ¢ikan anlasmazliklar,
cozmek icin tahkim kesinlikle en iyi secenek olacakhr.

Baskan icin sakincasi yoksa podyumu biraz kétiye kullanacagim. Sizi
Mayis 2020'de Edinburgh’a, dinyadaki en buyik uluslararasi hakemler
toplantisi olan ICCA kongresine davet ediyorum. Litffen web sitemize
bakin ve gelin ve bize katilin. liginiz icin ¢cok tesekkir ederim.

Brandon Malone, Chairman Of The Board Of Directors Of The Scottish
Arbitration Center:

Good afternoon ladies and gentlemen. Can | say what a fremendous
pleasure it is to be here in Istanbul today and | can extend my
congratulations fo the organizers for such a wonderful conference and my
thanks to you for inviting me, thank you very much. | want fo talk about
smart contracts today. | have got a question mark there and we will come
back to why that is.

So what are smart contracts Involving smart confracts is the use of block
chain technology to create obligations and execute them automatically.
They are a set of promises specified in a digital form. They may allow,
used correctly, for contract monitoring and enforcement of a contract
without human interaction and therefore they may obviate the need for
litigation or arbitration.

There is some speculation eventually this will lead to the end of lawyers.

Sowhatis block chain? You have heard of itin the context of cryptocurrencies
no doubt, it involves the use of what they call a distributed ledger fo
prevent double spending. The idea being that to prevent counterfeiting
essentially and it arose as part of the implementation of bitcoin. So you
can imagine where you have a purely digital currency as we know it's
very easy to replicate something which is digital. So what is fo stop you
from spending the same bitcoin twice2 Well, that is done by using a
block chain and essentially what the block chain is nodes of information
distributed around a large network. So the idea is that a data set like @
crypto coin or a document is held on this ledger and that ledger cannot
be altered. Because it is held in so many different places if one node



becomes corrupted, the record is still there elsewhere and even if it is
corrupted in many places, the main record is sill there. So you can see
what has happened. So that the ledger contains a complete record of all
changes and transactions. The benefit of this was all of these changes can
be seen. Therefore once a coin or part of a coin or whatever has been
spent i.e. transferred fo someone else’s account, it cannot be fransferred
again from the same account. It cannot be fransferred twice because the
record is there to show that money has already been spent. And now that
fechnology is being adapted and used in contract situations. Developers
are using Ethereum which is a different type of crypfocurrency because it
is more flexible than bitcoin and they are using different platforms as well.
So you need to be very careful about looking at some of these platforms
because many of them are actually fake and contain viruses.

What are the uses of smart contractse If you look at something called Fizzy
Axa, it is a parametric air fravel insurance. So what happens there, as you
take a policy and if your flight is delayed by more than two hours, you get
an automatic payment. The amount of compensation is agreed at the time
that you purchased the policy as is they are made of the premium and the
compensation is paid automatically if there is a qualifying delay. So you
can see that this removes the need for an infermediary. You do not need
a lawyer to make a claim on your behalf in fact you don't have to make
a claim yourself. You do not need a claims assessor- it removes the need
for any human inferaction at the claim stage. The agreed compensation
is simply paid out automatically if there is a qualifying event under the
contract if it is delayed for more than two hours.

Other examples of block chain insurance include crop insurance. So if
you think about a citrus crop, you have a big field of oranges. Now
if there is no frost, you can pick the oranges, sell them as fruit; i they
become frost damaged, all you can really sell them for is juice and they
are worth less. So what the citrus crop insurance policy does is it monitors
the temperature, links to the tfemperature and if the temperature falls below
freezing point so that the fruit is damaged, it pays out automatically. Again
it is avoiding the whole process of having to make a claim, having fo
have some assessor claim.

Other uses and this one is perhaps more ambitious. VWe have something
called Propy.com and they are aiming fo creafe a block chain land



registry for the whole world. However their current registry mirrors local
property registers. Their hope is that one day states will actually see the
merit in having this block chain land register and will adopt it, integrate
it with their own system and that will come the official system. | suspect
require quite far off from that. Now this all sounds very interesting, you can
see scenarios where actually lawyers need not be involved necessarily
but what are the difficulties? There are quite a few and | will go through
them. But where we are at the moment, there are difficulties with trust,
the inferface with the physical world, coding errors and exploitable
vulnerabilities, predictabilities of the variables included in or necessary in
a confract and difficulty in coding certain concepts and of course human
nature ifself.

So we talked about trust. Trust in cryptocurrencies is still fairly low. The
identity of the inventor of block chain is not known despite it is used
for billions of pounds of transactions. | have a slight concern that one
day the true inventor of Bitcoin is going fo stand up and say ‘Hahah it
is me' and take everyone's money away. Crypfocurrencies unlike real
money isn't underpinned by physical assets. So | am not talking about a
gold standard where you have promised fo pay you so many ounces of
gold. Because of course fiat currencies that almost every country now uses
are not directly linked to assets but when you are talking about a state
issuing money, there are the state’s assets behind that whether it is natural
resources or whatever property they hold. But beyond that there is the
ability of a state fo raise money through taxes. So you know that ultimately
that currency is going to be worth something. Obviously, occasionally
states go bankrupt but in @ normal situation.

What about inferface with the physical world2 Well it is not easy to track
all of the actions that occur as part of an implementation of a contract.
Fizzy/Axa situation can be easily implemented. There is already a
database of flights when they fake off, when they land. You can get on
your mobile phone. It is right there. So it is quite easy to link that policy on
the block chain to that database and it is all automated. But for example,
which computer system is tracking whether the concrete in the foundation
of a house that is just being poured, whether that's been poured correctly
or not. We do not have that kind of monitoring obviously so there cannot
be an automatic trigger in that kind of complex contract situation. And the
number of situations where that can arise is almost beyond imagination.



Propy.com in theory, it sounds good, a block chain registry of all the
world's properties but it does not interface with existing land registries and
they of course vary widely from country fo country and even from county
fo county in some states. There can be very different levels of detail of
how the property is recorded, how is limited so there is a huge disconnect
between what properly you are aiming for and what might ultimately
happen. And difficulties arise where off-chain events as they are known
have an effect on the block chain under a smart contract. When we talk
about off chain, we are talking about these events in the physical world or
perhaps in a different program that is not directly connected.

We also have problem with coding errors in exploitable vulnerabilities.
So what is there is an error in the code of the smart confract and the
contract fails fo execute. There is not a lawyer there fo sue, a lawyer
has not been involved necessarily. Do you sue the coder? It all becomes
very complicated and what if there is a fault in the logic of the confract
and someone is dble to exploit that fault? Some smart confracts are
purely programs. There are no words there. There is just a series of if
then propositions to code. Some contracts are more hybrids so there is a
writfen confract somewhere in parts of i, are on a block chain. But we
have seen these weaknesses.

We seen an instance of a block chain program where there has been a
weakness and a hacker has gone in and taken out 40 million dollars from
150 million pound investment by exploiting a loophole. That is called the
DAQ incident. Now was that person fruly a hacker? Strictly no. They were
just using a path through the code in a certain way that had not been
catered for.

The predictability of variables is a major issue. Smart confracts operate on
the basis that a pre-defined trigger event has a pre-defined consequence
i.e. the flight is delayed, payment is paid. That is quite simple but in a
more complex contract, it is more or less impossible to predict the ways
in which a breach might come about or all of the ways certainly. Imagine
frying fo predict in advance all of the varicbles on a consfruction of an
office block, all the different ways in which there might be a breach of
contract, all the different ways in which there might be a delay or a
problem that then has to be catered for. Mapping out all of that is more or
less impossible. So that it all happens automatically or at least at this point
in time it is more or less impossible.



And there are difficulties in coding certain concepts. Now it is easy fo do
this where you can identify the criteria i.e. a flight, a fall in the temperature,
applying to a crop. But it is very difficult to code. That is impossible to
code a more subjective concept like reasonable endeavors, has a party
exercised reasonable endeavors and a computer will struggle to decide
whether a party has acted in accordance with a good faith provision.
How can a program see yes or no thate

So these concepts require judgement. Now at the moment, certainly
that judgement is going fo be human. In the future, perhaps there are
other alternatives and we will come on to talk about that. But this | think
illustrates the point, when we talk about smart contracts, we are not falking
about artificial infelligence. They are not infelligent contracts in that sense.
They are smart in the sense that they execute things, they have a life about
them as opposed to a flat piece of paper, a paper contract which requires
someone fo fake action to enforce them.

What about human nature? | think this is @ major issue. Human beings like
fo be able fo reserve their position and argue their rights. People like to
have their day in court whether they win or lose. If a client has had the day
in court if they think their case has been fairly presented and a decision
maker in whom they have frust has decided against them for reasons that
they can understand, generally speaking, they are going to accept that
position. They might appeal it but ultimately they will accept the position.
But if you feed all the data into a machine or even if you don't even get
that far if the contract decides itself: “Here is your decision, you lose the
money has been transferred out of your account before you even know
about it.". How many people do you know would be happy withe So
there is a reluctant fo accept machine generated outcomes because they
do not take account of concepts like justice and fairmess. They are more
or less immutable when you put in the code you cannot take account of a
mitigating factor, it happens or it does not happen. It is a yes/no. It is an
itthen. Now all of that may of course change in the future.

So what about smart contract dispute resolution. Well, in a way that is
an oximeter and there is no need for a dispute resolution mechanism
because it is already built into the contract. There is no dispute resolution
it an event happens, it pays out. And that is cerfainly the case for purely
coded contracts. There are no disputes as such there are pre-defermined



consequences but of course that is possible in more complex situations
and it does not happen in a case where part of the confract is on paper.
It is in writing using words rather than code.

So that smart contract dispute resolutions are automatic resolution falls
down where there is no provision for a certain eventuality. So if an dbstract
concept comes in like reasonableness you cannot simply have that pre-
defermined. And where there is an off-chain remedy required such as the
implementation of an obligation or indeed payment if the amount is held
elsewhere that requires infervention that cannot happen automatically.
So, there is this prospect of arbitrating smart contfracts. An arbitration is
suited to the resolution of disputes arising under smart contracts. That is
because arbitration is better suited to determining the issue of jurisdiction
which may well arise quite often in a situation like this whether our global
fransactions being carried out on a large-scale.

Arbitration also provides confidentially and given that a lot of the fime, |
am talking about tech-contracts, that is an important feature. Certainly, my
own jurisdiction has very robust rules in confidentiality and anonymity and
that coincides with the ethos of cryptocurrencies.

An arbitration also provides infernational enforceability. So there are other
differences between traditional arbitration and one that concerns a block
chain contract. Yes, the contract might not be expressed as a confract
at all, it might be code, all of it might be a code. So this is going fo be
an interesting new area for franslation companies perhaps they will be
employing coders to help lawyers. And consideration is o be given as fo
how ‘on chain’ remedies are implemented. That is fo say if an arbitrator
decides an issue how then is that feed back info the block chain.

So some further thoughts... Our smart confracts recognized by the
governing law of the contract... An indeed which governing law applies®
There are some difficult concepts involve in smart contracts. Is it really o
contract at all2 Does the jurisdiction require consideration for it fo be a valid
confracte We are falking about the differences between common law and
civil law. A common law country like England will require consideration.
My own country Scotland is a hybrid common law-civil law jurisdiction
and we don't require consideration. And that may be an important factor
depending on the type of smart confract you are looking af.
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So in conclusion, smart contracts are being used and their use will continue
fo grow because there are benefits in terms of savings and efficiency.
Currently the use of smart confracts is restricted by the limitations of coding
but likely those limitations will be overcome in the future and perhaps
by integrating artificial intelligence solutions. But in the short term, it is
unlikely that there is going to be a great deal of change. Unlikely that
there is a short term threat to lawyers. In the medium term, we may in fact
see an increased demand because as | say frying to work out all of the
consequences of a contract, a complex confract so that can be translated
info code is going to require an awful lof of legal effort. But in the long
ferm radical change is likely. As a society gets used to and becomes
accepting of automated outcomes, | think we can expect these things to
become much more popular and much more highly used. So certainly
those of who are students, | think you have fo anticipate and expect that
in the future, smart contracts, automated contracts are going fo be quite
normal. So but in the meantime, arbitration is certainly the best option for
resolving disputes arising under smart confracts.

Whilst | am here, | am going to abuse the podium if the chairman doesn't
mind, | just invite you to Edinburgh in May 2020 to the ICCA congress
which is the largest gathering of international arbitrators in the world.
Please do look at our website and come and join us. Thank you very much
for your affention.

Marina Matousekova, CastaldiPartners, Ortak:

lyi aksamlarl Oncelikle tim organizatorlere ve Gin + Partners hukuk
birosuna beni davet ettikleri igin tesekkir ediyorum, burada olmak ve bu
gece bu guzel sehirde sizinle tahkim konusundaki géruslerimizi paylasmak
buyuk bir zevk. Uluslararasi tahkimde yopay zekd ve yapay zekéanin ne
oldugu hakkinda konusacagim. Yapay zeké, zekayi taklit eden bir makine
Uretmeyi amaglayan bir dizi teori ve fekniktir ve mesele bugin bu konuda
nerede oldugumuzdur. Robotlarin yiriyisi basladi mie Yoksa sadece
James Cameron bilim kurgu filminde mi oluyore Ve tim bunlar tahkimi
nasil etkilere Geriye bir adim atacagim cinki son 50 yila bakhgimizda
gozlemledigimiz en onemli teknolojik devrim, disindigimiz gibi
uzayin keshi degil, gunlik islerimizde ve gunlik yasantimizda gercek bir
devrim yarafan internetin ve epostanin ortaya ¢ikisidir. Ve gordigimiz
sey, bu devrimlerin toplumca kabul edilmesinin her zaman belirli bir



zaman almasidir. Peki neden? Cinkd yeni teknolojik arag ilk olarak ana
bilince uygun hale gefirilmelidir ve erisilebilir olmasi icin fiyatinda bir
dusus olmalidir. Size émekler vereyim: e-postalarn ik adimi olan video
konferans ik olarak 60l yillarda icat edildi, cep telefonu 70l ve kisisel
bilgisayar 80'li yillarda. Bu enstrumanlann normal bir ¢alisma arac
haline gelmesi yaklasik 2 ila 3 yil sirdu. Yine de isler gittikge daha ve
daha hizli hale geliyor ve bazi insanlar énimizdeki 20 il icinde islerin
gestigimiz 300 yildan daha fazla degisecegini sdyluyorlar. Su anda gok
dnemli bir dénisim yasaniyor ve bunun gercek manada farkinda degiliz.
Bu kor tutum yapay zekayi gizemli kilmamiza neden oldugu ve ona uyum
gostermemizi onledigi icin olduk¢a zararli.

Bugin size yapay zekd araglarini sunacagim ve bu araglarin temelde
iki t0rG var: llki tahkimi destekleyen ve ikincisi tahkim profesyonellerini
destekleyen yapay zekd araglar. Bu araglann sinirlarini ve bunlarn nasil
benimseyebilecegimizi size gostermeye ¢alisacagim.

Ik énce, tahkimi destekleyen yapay zekd araglari... Pek cok arag
bulunuyor ve biz ilk olarak tahkim sirasinda zamandan ve paradan
tasarruf etmeye yardimei olabilecek araclart kullanmaya basladik. Ik ek
video konferans... Biz avukatlar cok gelenekeiyiz. Kisiyle iletisim halinde
olmay seviyoruz. Cunki bunun bize taniklarin s6zI6 olmayan sinyallerini
yakalamakta yardimer oldugunu distndyoruz. Oysa bugin taniklarnn
s6zlU tutumlanini, vicut dillerini, yiz ifadelerini, seslerinin tonlarini rahatca
gosterebilecek cok yiksek ¢ozunurlikli video konferans sistemleri meveut.
Dolayisiyla nedenlerimiz artik gerekeeli degil ve biraz daha ileri gidersek,
yarin bir kulaklik koyarak her bir katilimeinin diger katilimeilarla etkilesime
gegebilecegini ve odada yalniz iken diger bir katilimer hologrami ile
etkilesime girebilecedi sanal bir durusma olabilecegini hayal edebiliyoruz.
Bu imkanlar herhangi bir yere gitmek ve isitme odalarinin rezervasyonu
icin ddeme yapmak zorunlulugunu kaldirarak zamandan ve paradan
tasarruf etmemizi saglayacak.

Savunmada ¢ok sik kullamilmaya baslanan bir diger teknik arag ise cok
ileri duzeyde bilgisayar teknolojisidir. Ornegin, su anda elimde olan bir
davada, yiklenici asil is kapsami ile asil is arasindaki farki géstermek icin
3 boyutlu gérintileri kullandi ve bu kanit etkisi agisindan cok gicliydi
cinki bu sayede kiicik orijinal yapi ile gercekte yapilan cok biyik
yapinin karsilastinimasi imkani ortaya ¢ikti. Bu teknolojik aragla ilgili tek
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sorun silahlarin esitligi ilkesidir, ¢cunki giglu IT teknolojisi bazen zayif bir
durumu gizleyebilir ve gigli IT teknolojisine ve daha fazla paraya sahip
olan farafin digerinden daha iyi bir konuma gelmesi séz konusu olabilir.
Bu yuzden hakimler ve hakemler gérinimin madde olmadigr bilinci ile
hareket etmelidir.

Sik kullanilan bir baska arag ise elekironik kayithr. Bugin, bilgisayar
korsanlarinin saldirmasini nlemek icin mimkin olan en iyi siber givenlik
korumasina sahip ¢ok biytk verileri geri yikleyen, kullanan ve akiaran
platformlara sahibiz ve tahkimin bircok hassas konuyu ele aldigini
bildigimizden, bu bizim icin olduk¢a énem tasiyor. Bu platformlara, farkls
kimlik dogrulama koduna sahip farkli kisiler tarafindan erisilebilecektir;
érnegin hakemler taslak kararlara ulasabilecekken, taraflar yalnizea éteki
dokimanlara erisim saglayabilecektin. Bu yizden ¢ok degerli olan bu
araglar belge sunulmasi kapsaminda ¢ok sik kullaniimakiadir.

Oldukga faydali bir baska arag ise giderek daha akili hale gelen yasal
arastirma veritabanlandir. Veritabanlarini ¢ogu zaman anahtar sézcikleri
aratacak sekilde robotik ve mekanik bir sekilde kullaniyoruz. Ancak
artik anlamsal arastirma yapabilecek daha akilli veritobanlar var ve bu
veritabanlari bir kelimenin aratiimasi halinde, iliskili kavrami da aratarak
sizden ¢ok oteye gidiyor. Bu gok degerli bir sistem ve ¢ok yakinda pazara
cikmasini bekliyoruz. Bunlar, tahkim uygulayicilarinin gunlik islerinde
zamandan ve paradan fasarruf etmek igin kullanabilecegi ¢ok kiymetli
araclardir.

Ve simdi tahkim profesyonellerinin yerini alabilecek, daha istilaci olan
ikinci tur IT araclarindan bahsedecegim. Bilim adamlar, taslak hazirlama
ve yargilama yetenegine sahip robotlar izerinde ¢alisiyor. Ve hikimetlerin
ciddi para yatirdigi ve bizim bilmedigimiz énemli arastirmalar da varligini
sUrdirmekte ve bu tahmini bir yargi sistemine gidip gitmedigimiz sorusunu
ortaya c¢ikartiyor. Simdi size yapay akilli robot uygulamasindan bazi
ornekler vermek istiyorum.

Ik &mek, bazi yapay zeka bilgisayar programlar cok biyik verileri
sindirebilir ve okuyabilir, bu verileri isleyebilir ve dzetleyebirliler. Ve sonra
belirli bir soru soruldugunda, bazi referanslar ve alintilar ile bazi cevaplar
verebilirler. Daha béyle bir sey kullanmadim, nasil calisigini bilmiyorum
ama ABD ve Cin bu konuda ¢ok ilerideler. Omegin IBM, bunu yapabilen



Ross adli bir robot yaratti. Tabii ki sorulan sorular su anda gok spesifik
olmali ama belki daha da ileri gidecekler, bunu su anda bilmiyoruz. Ve
Hollanda'da, saglik sigortasi sorunlar ¢ok basit olduklarindan herhangi
bir insanin midahalesine gerek kalmadan, bazi ézel emahkemelerde
famamen otomatik bir sekilde gériliyor ve ¢ozimler yerel mahkemelere
onay icin gidiyor. Yani kayda deger girisimler hali hazirda gérilmekte.

Bu robotlarin nasil kullanilabileceginin bir baska érnegi olarak ise delilleri
degerlendirebilecek analitik araglar bulunmaktadir. Dolayisiyla bir robot,
belge sunulmasi talebi halinde hangi delilerin daha énemli oldugunu
soyleyebilecek kapasitededir.

Baska bir émek ise taslak hazilamadir. Amerikan Tahkim Dernegdi'nin
tahkim anlasmalan taslagr hozirlayabilecek bir robotu bulunmakiadir.
Taslok anlasmalarin hazilanmasi ¢ok spesifik bir gérev ancak yine de
nereye gittigimizi dustndurttyor. Yarin bir kararin bir boliming ya da tam
bir karari bir robot olusturabilecek mie Soru bu.

Bu robotlarin bir baska kullanim alani da, atanacak potansiyel bir
hakemin degerlendirilmesidir. Haokemlerle ilgili bazi kisisel bilgilerin
verilmesini gerektiren bu sistem Profesér Katherine Roger'in daha énce
bahsettigi ‘Arbitrator Intelligence’ anketidir. Bu kullanim alani robotlara
bizim acik bilgi olarak adlandirdigimiz kisisel verilen verilmesini gerektirir,
daha sonrasinda hakemlerin yazilarina, géruslerine, tahkimdeki gegmis
davranislanina, eski kararlarina  dayanarak hangi  hakemin  tahkim
davasina daha uygun oldugu belirlenebilecekiir. Tabii ki bu uygulama
gizlilik konularini gindeme getirmektedir.

Diger bir uygulama bilingdisi dnyargilar tespit edip dizeltebilecek
robotlardir ve bu durum taniklar icin kullanilabili. Geleneksel olarak,
polisler tarafindan kan basincinda, ses tfonunda veya vicut isisinda
bir degisikligi ve dolayisiyla yalan séylenip séylenmedigini belirleme
yetenegine sahip yalan defekicrleri kullaniimakiaydi. Ancak bu sistem
kesin ve guvenilir degildi ¢inki bahsi gegen bu semptomlar gerginlik gibi
diger nedenlerle de iliskilendirilebiliyordu. Bugin, beynin yalanla iliskili
dzel balumlerini tespit edebilen manyetik rezonans gérintilerine sahibiz.
Bu ¢ok daha kesin bir sistem. Tek sorun, tamigin durusma sirasinda
uzanmasi gerekliligidir, bu nedenle su anda durusmalarda ¢ok yaygin
degildir, ancak belki de yakin gelecekte durusmalarda kullanilacaktir.

Su anda bulundugumuz nokia burasi ve bunun tam anlamiyla farkinda
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degiliz. Ancak bahisler ¢cok yiksek ¢inki soru robotlanin yarin bizi
yerimizden edip etmeyecegi.

Peki simdi, yapay zekanin sinirlan nelerdir® Yapay zekanin sinirlanni
anlamak igin, onun nasil ¢alishgini anlamak zorundayiz. Tahmini yargs
ile ilgili yapay zek& araglan, bilim adamlannin algoritma dedikleri seyi
yasal dinyaya uygulamakiadir. Peki algoritma nedire Bir bilgisayar
programindaki bir dizi matematiksel adim, belli varsayimlara dayanarak,
belirli bir soruya belirli bir karsilik vererek cevabimi hipotezler. Baska bir
deyisle, robotlarin yaphgr sey gelecekteki bir olayin nasil ele alinacagini
fahmin efmek icin gegmis ve mevcut verileri analiz etmektir. Yani bunlar
istatistik araglandir, hepsi biyuk verilerin yénetimine dayanrr.

Peki bunun adimlan nelerdir? ik olarak, bilim adamlan yapay zekanin
yemegi olan verileri toplar. Daha sonra robotlarn bitin  bilgilere
ulasabilecegi ve verileri olasiliklarla isleyebilecegi bir agik veri sistemi
olusturulur. Her sey matematik, olasiliklar ve hesaplama ile ilgilidir. Ve veri
streci o kadar biytk ve o kadar kak salmistir ki hichir insanin rekabet
etme durumu s6z konusu degildir. Bu, bir zeka gérintist yarahr ve
dyle ki bazen makine kendi basina égrenir, bazen insanlar bu duruma
rehberlik eder, bazense higbir denetim yoktur. Makineler kendi baslarina
agrenebiliyorlar ve bu ¢ok korkung ¢iinki makine kavrami bile makinenin
nasil gelistigini bilmiyor.

Tom bunlara ragmen bunun fam bir zekd oldugundan s6z edilemez
cunk bir robot insanogluna ait 6zellikler olan bilingli akil yiritme, icgidi
sahibi olma ya da yasal akil yiritme yetenegine sahip degildir. Insanlarin
makinenin kontrolinG elinde tutmasi ve makinelerin programlanmasinda
bazi efik onlemlerin alinmasini saglamasi ¢ok énemlidir. Aksi halde
kontrolu kaybetme riski bulunmakiadir.

Bugiin yapay zekaya iliskin ana korkular nelerdire Bes tane var: birincisi,
kontrolin ve hesap verebilirligin - kaybedilmesi  korkusu.  Kontrolin
kaybedilmesi, ¢inki insanin algoritmaya ¢ok givenecegi ve yeterliligini
yitirecegi korkusu var. O zaman makine durumlar nasil ¢ézecek? Cunki
makine bugin tekrarlayan ve ¢ok temel durumlarla basa gikabilir. Ancak,
cok karmasik, cok &zel, istisnai vakalarla insanoglu ilgilenmezse kim
ilgileneceke Peki ya empatie Cinki bitin durumlar kati bir ¢ozimi
gerektirmez. Bazilar daha esnek ve yorumlayici bir ¢ozimu gerektirebilir.



Peki ya hatalare Makine tarafindan yapilan hatalar varsa bundan kim
sorumludur? Icerisine yerlestirilecek bilgilere karar verdiler diye makinenin
kuruculanina ya da yiklenicilerine mi gidip dava agalim? Ya da
insanlar makinenin arkasina bir kalkan olarak saklanacaklar ve sorumlu
olmadiklarini sdyleyecekler. Bu da bir sorundur.

lkinci korku ise algoritmanin cok sinirli olmasi ve bu nedenle hukukun
asin - sfandardizasyonu  riski.  Makineler gegmis verilere dayanarak
yasal ¢ézumler sunarlar. Bu yizden hukukun gelismesi lehine bir tutum
sergilemezler. Bunun igin bizim yaraticilik, esneklik ve uyum saglayabilen
bir insana ihtiyacimiz var.

Ugiinciisi korku ise makinenin mutlak bir gercegin kaynagi olmamasidr.
Makineler de hata yapabilir ve ényargili davranabili. Neden Cinki bir
makinenin yalnizca igerik olusturucusunun veri kimesi kadar iyi oldugunu
aklimizda tutmamiz gerekmektedir. Cikis verileri giris verilerine baglidir ve
giris verileri ényargili olabilir. Cinki veriler insanlar tarafindan saglaniyor
ve daha sonra dzellikle de kendi kendine égrenen makine hatalar da
ornekleyebiliyor ve bu nedenle ortaya ¢ikan sonuc da yar derecede
korkunc olabilir.

Bir baska korku da makineler kara kutuya benzediginden seffaflik
eksikligidir. Cinki her ne kadar giris ve ¢ikis verilerini gozlemleyebilsek
de sistemin nasil ¢alishgini bilmiyoruz. Bilim insanlan bile her zaman
nasil ¢alistklanni bilmiyorlar. Bu nedenle, cok siki makine denefimleri
koymamiz ve etik sorunlan da kontrol etmemiz gerekiyor. Ve bu kara
kutular tahkim ile bagdasmamaktadir ¢inkd bir hakemin karari igin yeferli
sebep ve motivasyon gostermesi beklenir. Bir bilgisayar programi bunu
nasil saglayacakhre

En sonuncu korkumuz ise gizlilik sorunlari... Cinki bir bilgisayar kisisel
bilgileri kotiye kullanabilir. Size bir dmek vermek istiyorum. Dava
kazanma sansini fahmin etmeye ¢alisacak bir program distnelim. Veriler
sadece iyi bir yasal ¢ozimi yaratmak icin kullaniliyorsa bunda bir
sorun olmayacaktir. Ancak bu avukatlar tarafindan mivekkilin hassas bir
konudaki davasi kullanilarak vekalet Gcretlerini artirmak icin kullanilirsa,
bu gergekfen efik midire Bilmiyorum...
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Su an yapay zekaya karsi hala ¢ok mesru korkular var ve bugin bu
konunun c¢ok fazla sinirlan da bulunmakia. Ancak bu durumu gérmezden
gelemeyiz ve hikumetlerin bu durumu gergekten takip etmeye ve kontrol
etmeye baslomasi gerekmektedir. Avrupa Komisyonu, bu gelismeleri takip
etmek ve efik sorunlan robotlarin bigimlendirmesine dahil etmeye calismak
icin gorevlendirmelere baslamishr.

Oyleyse, robotlar tarafindan kovulmak istemiyorsak, dinyamiz hakkinda
nasil disinmeliyize Avukatlik isleri kapsaminda belli analitik ¢alismalarin
ya da daha basit paralegal calismalarin ¢ok biytk olasilikla makineler
tarafindan desteklenecegine inaniyorum, ama peki ya stratejik tavsiyelere
Bence hala gicimiz var. Bu yizden, belki de, tom yasalan bilmek
yerine daha genel bilgilere sahip olmaliyiz. Belki de hakemlere vergi,
rekabet gibi bir konuda tavsiyede bulunurken konu hakkinda 360 derece
dustnmeliyiz. Cinkd bu bizim kazanma aracimiz. Benzer sekilde savunma
hala dogaglama ve uyum gerektirdiginden insan dogasina uygun bir
konu. Tahkime iliskin olarak ise tahkim streci muhtemelen daha bilgisayar
odakli olacak ve modemize edilecek. Ancak, yargilama yetisinin
dogada insana ait oldugunu ve insanlarin empati kurabilme yefisinin ve
tamamen durumlarin ve hukukun yorumlanmasina dayanan ve bu nedenle
sUbjektif olan hukuki muhakeme yeteneginin modemize edilemeyecegini
dustnuyorum.

Bu yizden benim sonucum, heniz robot farafindan kovalanmamis olsak
da robotlarin yirtyisleri basladi ve bu nedenle cok dikkatli olmamiz
gerekiyor. Tesekkir ederim.

Marina Matousekova, CastaldiPartners, Partner:

Good evening! [ first want fo thank all the organizers and the Gun+Partners
law firm for having invited me because it is a pleasure to be here and
share our views on arbitration with you tonight in this beautiful city. So |
am going fo falk about artificial infelligence in international arbitration and
what is artificial intelligence. Well it is a set of theories and techniques
that aim at producing machine that simulate intelligence and the issue is
where we stand today. Has the march of robots already started? Or is it
only happening in James Cameron science fiction movie? And how all
these effect arbitration. And | am going to make a step back because if
we look at the past 50 years what we observe is that the most important



fechnological revolution was not spatial conquest that we thought it
would be but it was the infroduction of internet and e mail which is really
revolution of our daily work and our daily lives. And what we see is
that those revolutions always took a certain time to get into the mass.
Why?e Because, new technological tool must be appropriated by the
main consciousness and there must be a drop in price so that it become
accessible and | give you examples: e-mails were first invented like the
video conference in the 60s, mobile telephone were invented in the 70s
and personal computer in the 80s. For each of these insfruments, it fook
about 2 to 3 decades till they become common working tool. Yet things
are getting faster and faster and some people say that within the next 20
years things will change more than in the past 300. And there are very
important fransformation taking place and we are not really conscious
of that or a reservoir in different. That blind attitude is very defrimental
because it brings us to mystify artificial intelligence and it prevents us from
adapting to it.

So what | am going fo fry is to present artificial intelligence tools and
there are two kinds: First artificial intelligent in support of arbitration and
second artificial intelligence that may supplant arbitration professionals.
Then | am going fo fry to see what are the limits of those tools and how
we can adopt them.

So first, artificial tools in support of arbitration. So there are many tools
and we already start using them that may help at first to save time and
money in arbitration. First example is video conferencing... We, lawyers
are very fraditionalists. We like to be in contact with person. Because we
think that this help us fo catch non-verbal signals of witnesses. Yet today we
have very high definition video conferencing system that may magnify the
verbal attitudes of witnesses, their body language, their facial expression,
the tone of their voice. So our reasons are not any longer justified and if
we go bit further we can imagine fomorrow a virtual hearing where every
participant will interact with other participant by putting a headset and it
will interact with the other participant hologram while being alone in the
room. So this will prevent having to move, having to pay for the booking
of hearing rooms and it will save considerable time and considerable
money:
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Another fechnical ool that starfs to be used very often in advocacy is the
use of very advanced computer fechnology and | have a case, construction
case, in which the contfractor in order to show the difference between the
original scope of work and the actual work that he had done because
he wanted the exira money, used 3D images and it was very powerful
in terms of evidence impact because you saw the small original plant
and the very big ones that actually was done. The only issue with those
technological tool is equality of arms because strong IT technology may
sometimes hide a weak case and it could be that the party with strongest
IT technology and with more money would be in the best position to win
than the other. So judges, arbitrators have to be aware that appearance
is not substance.

Another fool that is often used is electronic record. Today we have
platforms that resfore, use and transfer data, very massive data with the
best possible cyber security protection to prevent hackers from attacking
and we know that arbitration deals with very sensifive issue very offen
so this is important. Those platform may be accessed by different person
with different authentication code which means that for instance arbitrator
may have access fo draft awards while parties with sole access o other
documents. So those tools are very precious and very often used in
document production.

Another useful tool is increasingly infelligent legal research databases.
We use very offen database that may in a robotfic and mechanic manner
like search keywords, the keywords we insert. Now there is even more
infelligent database that may do a semantic research and they may if you
put a word, they will do research with associated concept so they go
beyond you. So that is very precious and that arriving very soon on the
market. So those are very precious things that we, arbitration practitioners
could use in our daily work fo save time and money.

And now | come fo the second kind of IT tool which are more invasive
which are [T tools that could replace arbitration professionals. Scientists
are working on robots that would be capable of drafting and judging.
And there is considerable money and considerable research on that the
governments are putfing in place and we don't know that and this lets
someone to ask whether we are not going foward predictive justice. And
| give you some example of the opplication of arfificial intelligent robot.



So first example, some arfificial intelligence computer programs may digest
and read very massive dafa, process this dafa and summarize it. And
then when a specific question is asked, they can provide some answers
with some references and citations. | have not used those, | don't know
how is it worked but in the US and in China they are very much ahead.
For instance IBM created a robot called Ross that can do that. Of course
the questions are to be very specific af the moment but we don't know
maybe they will go even further. And in Holland, there are some private
ecourts that deal in a fully automated manner which means without any
man infervention with health insurance issues and they provide solutions
because the issues are quite simple and then the solution goes to local
court for homologation. So this already exists, there are notable initiatives.

Another way of how those robots can be used, there are analytical tools
that may assess the way of evidence. So a robot is a capable of saying
which evidence is more responsive in the document production request.

Another example is drafting. The American Arbitration Association has a
robot that may draft arbitration agreements. Again the task is very specific,
drafting of agreements but still where are we going2 Will it be dble to
draw some section of an award or even a full award tomorrow? That is
the question.

Another application of those robots is the possibility to assess a potential
arbitrator for appointment. This requires putting some very personal data
regarding arbifrators. This is the intelligent arbitrafor questionnaire that
Professor Katherine Roger mentioned before. So this requires putting
personal data, open data as we call it in the possession of robots and
then on the basis of the arbitrators’ writings, expressed opinions, past
behavior in arbitration, past awards, they may decide which arbitrator is
most fitted to particular cases. Of course this raises confidentiality issues.
Another application is robots that could defect and correct unconscious
bias and this could be used for witnesses. Traditionally we had o police
used lie detectors and lie detectors were capable of identifying a change
in the blood pressure or in the tone of voice or in the body temperature
and on the basis of that they say you lie or you do not lie. But that was
not very precise and reliable because those symptoms may be associated
fo other causes like nervosity. Today, we have like magnetic resonance
images that may identify special areas of the brain associated with lie. So



this is much more precise. The only problem is that the witness has to lie
down so it is not very common in a hearing but maybe tomorrow it will
be used in our hearings.

So this is where we are and we are not absolutely conscious of all that
and the stakes are very high because, the question is whether robots may
supplant us fomorrow.

So now, what are the limits of arfificial intelligence? In order fo understand
the limits of artificial intelligence, we have to understand how it functions.
Al tools on predictive justice apply what scientists called algorithm to the
legal world. What is an algorithme Well, it is a series of mathematical
steps in a computer program that on the basis of certain assumptions,
hypotheses my answer fo a specific question by giving a specific response.
In other terms what robots do is that they analyze past and present data
fo predict how future event shall be freated. So those are statistic tools, it
is all dbout management of big data.

So what are the steps? First, scientists collect the data because this is the
food of artificial intelligence. Then they constitute an open data sysfem so
that the robots have access to all that information and that they process
the data with probabilities. It is all about mathematics, probabilities and
calculation. And the dafa process is so big and it is rooted in such a
short manner that no human can compete. This creates an appearance
of intelligence and this is all the more so that machine may leamn by
themselves and sometimes they are guiding in the learning by men but
sometimes there is no supervision at all. They leamn by themselves and this
is very scary because even the concept of the machine do not know how
the machine evolve.

That being said, all that is not intelligence because a robot is not capable
of having a conscious reasoning, of having an insfinct or having a legal
reasoning that is really an atiribute of men. It is very fundamental that men
remain in confrol of the machine and ensure that some ethical safeguard
be inserfed in the programmation of the machines. Otherwise we risk to
lose control.

What are the main fears toward artificial infelligence today? VWell there
are five: first is the fear of loss of control and loss of accountability. Loss of



confrol because there is a fear that human will rely very much on algorithm
and lose competence. Then how will the machine deal2 Because machine
today may deal with very repetitive and very basic cases. Who will deal
with, you know, very complex cases, very particular, exceptional cases if
not men. What about empathy? Because all situations do not require a
rigid solution. Some may require more flexible and interpretive solution.
So what about errors? If there are errors committed by the machine who
is responsible2 Shall we go and sue the promoters of the machine or ifs
confractors because they decided of the policies to be included in it or
will people hide behind the machine as a shield and "I am not liable”.
So that is an issue.

Second issue, it is the risk of excessive standardization of law because
| have seen algorithms are confined. They provide legal solution on the
basis of past data. So they are not in favor of evolution of law. And for that
we need a human that is capable of creativity, of flexibility, of adaptability.

Third fear is, well, machines are not a source of an absolute truth. Machines
may do errors and they may do biases. Why?2 Because we must keep in
mind that a machine is only as good as ifs creators’ data sef. So the exit
data depends on the entry data and the entry data has contain biases.
Because there are datas provided by humans and then the machine,
especially when it is learning by itself, may exemplify the errors and the
result may be half dreadful.

Another fear is lack of transparency because machines are like black
boxes. We can observe entry data, we can observe exit data but we do
not know how it functions. Even the scientists do not always know how
they funcfion. So we need fo put in place very close audits of machines
and to control also ethical issues. And those black boxes are incompatible
with arbifration because an arbitrator is requested to provide adequate
reasons and motivation for his decision. So how will a notebook computer
program provide for reasons.

Finally but not least, confidentiality issues... Because a computer may
misuse personal dafa. | will give you an example. Let's imagine a program
that will try to predict the chance of winning a case. The data is inserted,
if it is used just fo identify a good legal solutions, that is okay. If it is used
by lawyers to raise the fees because the client's case is sensitive, is if really
ethical | don't know...



So here we are, there are sfill very legitimate fears toward artificial
intelligence and there are a lot of limits today. But we cannot ignore the
phenomenon and it is fundamental that governments start to really follow
the phenomenon and to control it.

The European Commission has said to task force to follow those evolutions
and fo try fo include ethical question in the formatting of robots.

So how should we think of our world if we don't want fo be kicked out that
robotse Well, for lawyer works, | believe certain analytical work or more
basic like paralegal work probably will be supplanted but what about
strategic advice? | think we still have the power on that. So, maybe, we
should become more generdalist instead of knowing all the arbitration case
law. Maybe we should focus on having more 360 degrees knowledge to
think about tax, competition issues, when we give an advice for arbitrators.
Because this is our winning tool. Similarly pleading is still something that
is very human nature because it requires improvisation and adaptation.
Then regarding the arbitration work, well, probably the arbitration process
may be computerized and modernized. But | think that the adjudicative
function is really human in nature and because of the emphatic attitude of
men and also because legal reasoning may not be modelised because
it is all about inferpretation of fact and law and inferpretation is by nature
subjective.

So my conclusion is that we are not yet being supplanted by robot but the
marches are started so we shall be very vigilant. Thank you

Soru & Cevap:

Soru:

Bir tandan tahkim etigini disindigumizde bir yandan da blockchain
literaturundeki  guvensizligin - kurumsallastinlmasi  yani givenmeden
de kurumsallastirilip  bilgininin - daginik  bir sekilde toplarlanmasini
dustndigumizde kuskusuz ki yopay zeka aslinda tahkim uygulayicilarinin
dosya yikinu cok hdfiflefecek onlarnin entellekitel Gretimine strafejilerine
dosyayla ilgili sezgilerine cok daha fazla zaman saglayacak bu anlamda
yapay zekayr destekliyorum, bir yandan da 21. Yizyilda steam aginin
konusuldugu  bilimin teknolojinin - mihendisligin - matematik ve sanatin
konusuldugu steam agiyla bundan sonra hibrit calismalanin yapilmasinin
zorunluluk haline geldigi bir cagda sizce efik ilkelere bir kisinin veya grubun
yarathd yopay zekanin, sfeam agina sahip ve entellekitel derinlige sahip



bir hakem kadar etkin bir sekilde vakif olabilecegini disiniyor musunuz?2
Ben bu konuda biraz daha konservafifim efik gibi hassas bir konuda
yapay zekanin hichbir zaman sagduyulu bir insan kalbiyle yarsamayacags
kanaati icindeyim, biraz gelenekgi ve konservatif olabilirim bu konuda ne
dustntyorsunuz merak ediyorum.

Marina:

Etigi kontrol efmek agisindan mi demek istiyorsun2 Makinede ne
oldugu, bildiginiz gibi, sizin igine ne koydugunuza bagl. Bu yizden,
makinelere bunu saglayacak politik bir irade varsa, muhtemelen bunu
gerceklestirebileceklerdir ama ne noktaya kadar? Bugin dyle gigli yapay
zeka araglarina sahip degiliz. Biz buna zayif yopay zeka diyoruz. Heniz
orada degiliz. Her sey matematik ve isleme ile ilgili oldugundan ¢ok
spesifik konularla ilgilenilebilir ancak su anda esneklikleri yok. Yani bugin
efik hala bizim elimizde. Ancak, yapay zekd araglaninin ényargilardan
mimkin oldugunca kaginabilmesi icin bu tir efik konular icermesi cok
dnemlidir. Demek istedigim bu. Belki baska gérusleriniz var mi bilmiyorum.

Marina:

You mean in terms of controlling ethics@ You know what is in the machine
very much depends on what you insert in it. So if there is a political will to
provide machines that, probably they will be able to, which extend this is
the issue? Today we do not have such powerful arfificial infelligence tools.
We call it weak artificial intelligence. VWe are not yet there. Because it is
all about mathematics and threading so they may deal with very specific
issues but they do not have the flexibility. So today, ethics is more in our
hands. But it is fundametal that any arfificial intelligence tools include such
ethic issues to avoid biases as much as possible. So that is what | would
say. | do not know if you have other views maybe.

Soru:

Belki 100 il icinde?

Question:
Maybe in an 100 yearse

Marina:

Asil soru bul Ne kadar hizli gelisiyore Belki de bizim dusindigimizden
cok daha hizli.



Marina:
That is the question! How fast is it going? and maybe faster than we think
it is.

Brandon:

Bence bu ¢ok ilging bir soru. Bundan yiz yil sonra... Bundan 100 yil
sonrayl hayal etmeye ¢alismanin imkénsiz ve muhtemelen anlamsiz
oldugunu dusuntyorum. Slaytlannizda, teknoloji bakimindan bu kadar
kisa bir surede ne kadar hizli gelistigimizi gérduk. 10 yildan daha
uzun bir sire sonrasi icin teknolojideki gelismeyi kesin olarak tahmin
edemezsiniz. Oyleyse, yapay zeka, bilgisayarlar ve potansiyelleriyle ilgili
su anda bildiklerimizi temel alarak asla insanlarin yerini alamayacaklarini
cinki gercek zekd olmadiklanni sdyleyebiliriz. Gergek bir zeka elde
edemezsiniz. Gergek bir empati elde edemezsiniz. Bu nedenle de
insanlar icin kabul edilebilir sonuglar veremeyeceklerdir. Ama bence
degisiyor. Ve bence farkliliklar var. Bu nedenle, tamamen sézlesmeye
dayali bir yorumlama meselesine bakarsaniz, yapay zeké yazili hukukun
tfamamini etkin bir sekilde uygulayabilir ve dogru bir cevapla geri donebilir.
Tartismali delillerin oldugu karmasik bir dava hakkinda konusuyorsak bu
cok daha zor bir hale gelecektin. Ama yine de her sey kabullenmeye
bagl ve bu nedenle soru ne istedigimize geliyor. Yopay zekanin bize
cevaplar vermesini istiyor muyuz, yoksa biz insanlar olarak insanlarin
adalet dagiiminda yer aldiklar bir sistemi mi tercih ediyoruz? Yani iki soru
var. A. Istiyor muyuz B. Nasil olacak? Bence ik sorunun cevabi, zor olan
seyler icin hayir ama daha distk degerdeki seyler icin gériyoruz ki yapay
zeka ile ilgili anlasmazliklan ¢ozebiliyoruz. Bence, mizakerelere destek
olmak igin yopay zekanin ¢ok buyik bir potansiyeli var, ¢inki su anda
anlasmazliklar mizakere edip ¢ézen taraflar hakkinda disinirseniz, en
biytk sikinti, bir anlasmazhigin makul bir sekilde ¢ézilmesinin dnindeki
en biytk engel, taraflarin iddialaninin hangi konuda gigli veya zayif
olduklanini anlayamamalandir. Gicli bir iddiasi old ugunu disinen ancak
gercekte zayif bir iddiasi olan biri makul olmayan bir sekilde uzlasmaya
calisir, yerinde olmayan bir durus sergiler, masrafa neden olur. Davasinin
gucini anlamayan biri ise her seyden énce cok daha dusik bir rakama
razi olabilir ve bu yizden kaybedebilir. Bence yapay zekanin potansiyeli
erken ve tarafsiz degerlendirmeye ve makinenin ‘Benim disindigum
budur’ veya ‘Bilgisayar gicimi kullanarak Grettigim sey budur’ demesine
ve taraflanin bunun 1siginda bir sonucun ne olabilecegini ve zayifliklannin
ne oldugunu bilerek daha iyi bir anlayisla orta yolu bulmalarina veya
tahkim yoluna gitmelerine dayaniyor. Su anki teknolojinin geldigi nokfaya



bakarak bir gin mikemmel bir tahkim sistemine sahip olacagimiz bir
noktaya gelecegimizi disinmiyorum ancak kesin bir tahminde de
bulunamam ¢iinki kimse cep telefonlarini, bilgisayarlari ve diger her seyi
de tahmin efmiyordu.

Brandon:

| think that, that is a very interesting question. A hundred years from now...
| think it is impossible and probably pointless to try and imagine 100
years from now. We have seen at your slides, with evolution how fast we
have come in such a short period tferm in terms of technology. You really
cannot sensibly predict technology more than 10 years ahead. So in the
basis what we currently know about Al and computers and their potential,
they can never replace it because it is not true intelligence. You are not
going fo get true intelligence. You are not going fo get true empathy.
Therefore you are not going to get results that are acceptable to human
beings. But | think that is changing. And | think there are distinctions. So if
you look af an issue which is purely a matter of confractual interpretation,
an Al can very effectively go through all of the written case law and
come back with the right answer. If you are talking obout a contested
case where there is disputed evidence then that becomes very much more
difficult. But it sfill comes down to the acceptance and therefore to an
extent what do we want. Do we want Al fo give us the answers or so we
prefer as human beings that human beings are involved in the distribution
of justice? So there are two questions. A. Do we want it B. Kind it happen.
| think the answer fo the first question, | think for the difficult things no but
we do see at the lower value, we do see Al resolved disputes. | think
there is enormous potential in Al in assisting negotiation because if you
think about parties negotiating and setiling disputes at the moment, a
major stumbling block, a major prevention to a sensible resolution of a
dispute is that parties do not understand the strenght or weakness of their
own case. So that someone who thinks they have a strong case but in
fact has a weak case will continue to negotiate unreasonably, adopting a
reasonable stance, incurring expense.

And someone who does not understand the strength of their case can
first of all settle for much lower figure and therefore losing out. | think the
potential for Al to come in is like early neutral evaluation that we have
af the moment of course and for the machine to say ‘This is what | think’
or ‘This is what | produced using my computing power’ and for parties



fo mediate or even arbitrate in light of that with a much better sense of
what an outcome could be and where the stance of weaknesses are. But
in terms of do we ever get to the point where we have a perfect system
of arbitration on the basis of current fechnology, | do not think we do but
| cannot make predictions because you know, not longer ago, no one
would have predicted mobile phones and computers and everything else.

Soru, Devam:

Stheyla hocamiz efikten bahsederken aslinda en buyik cezanin hakemin
fopluluk disi kalmasi yani sistem disi kalmasi oldugunu séylemisti ki buna
ben de katiliyorum lakin yapay zekanin birileri tarafindan yapildigini
dustndigumizde ve ginimizde yapay zekalara kimlik, vatandaslik gibi
insana 6zgu haklar tanindigr dusinilince bu yaptinm bizatihi yapay
zekanin kendisine mi yoksa onu Grefen kuruma mi uygulanacak, yani sistem
disi kalacak olanin hangisi olacagini ciddi bir sorun olarak gériyorum.

Brandon:

Bence bilim kurgu filmlerine giriyoruz. Bence bu bir tir robotun ya da
yapay zekanin avlanmasiyla ilgili bir sey. Bence yapay zeka ile ilgili
gercekten zor, ilging ve korkung olan sey, onun gelisim sekli. Denemelerden
bazilanindaki bilirsiniz ki kétt insanlar yopay zekayi bozar ve gériniste
gore dost canlisi olan yapay zeka, mucidin hedeflemedigi karanlik yerlere
gider. Bu yizden bilmiyorum ama saninm nihai ¢ozim fisi cekmek.
Heniz bunu dusinmek ya da buna karar vermek zorunda oldugumuz bir
asamada oldugumuzu sanmiyorum.

Brandon:

| think we are getting into science fiction films. | think this is sort of robot
or something with Al being hunted down. | think the really difficult and
inferesting thing and scary thing about Al is the way it evolves. Some of
the experiments, there has been sedate, you know mischievous people
have corrupted the Al and seemingly friendly inferactive Al chat bots will
end up going some very dark places that the inventor cerfainly did not
mean for it fo go. So | do not know but | guess the ultimate remedy is to
pull the plug on it. | do not think we are af the stage where we yet have
fo think about that or decide on it.

Marina:
Dirist olmak gerekirse bu alengirli, tahmin etmesi zor bir konu. Tipta tani



konulmas! gibi bazi alanlarda ya da Kasparovun bir bilgisayar tarafinan
yenilmesi gibi durumlarda yopay zekanin ¢ok doha ileride oldugunu
dustntyorum. Ve on bes dokior, potansiyel bir kansere teshis koymak
icin bir bilgisayar ile rekabet etmeyecekiit. Ancak mantiksal muhakeme
fabiat geregi yorumlamaya dayandigr icin olduk¢a 6zneldir. Belki de
odak nokia su anda bunun Uzerinde olmasa da o kadar hizli ilerliyor ki
nereye gittigimizi sdylemek zor.

Marina:

That is a fricky issue, difficult to predict honestly. | think in cerfain sectors,
maybe artificial intelligence is already much ahead, may be in medical
sectors like diagnostic efc. or even games like Kasparov was bitten by
a computer. And fifleen medical will not compete with one computer
fo make a diagnostic on potential cancer. But legal reasoning is quite
subjective in nature because it is based on interprefation. Maybe the
focus is not on that yet but it comes so fast that it is difficult to say where
we are going.

Soru:

Bence hukukun isbirligi saglayan, bir araya getiren ve uyusmazliklar ortaya
¢tkmadan énleyen pozitif tarafina bakmaya baslamaliyiz. Yapay zeké
ile uyusmazliklan ¢éziminin bir marketi olacagini disiniyorum ¢inki
cok hizli gelisiyor ve insanlar daha ucuz yasal hizmetleri eninde sonunda
fercih edecekler. Bu yizden bunun kaginilmaz oldugunu dusuntyorum ve
husnikuruntular bunun olmasini engellemeyecek. Sadece olacagr zaman
araligini tahmin edemiyorum ama bu bdyle gelisecek. Belki de psikoloi,
sosyoloji gibi davranis bilimlerine doha fazla odaklanmaliyiz. Ayrica
avukat olarak degismeli ve hukukun 1siginda katma deger yaratmaliyiz.
Sadece bunlari belirtmek istedim. Tesekkir ederim.

Question:

| think we have to start looking at the positive of law, the side which
enables collaboration and brings together and prevents disputes before
they arise. Because it is coming so fast and | think people will prefer
cheaper legal services eventually and there will be a market for dispute
resolution by way of Al. So [ think this is inevitable and wishful thinking,
will not prevent that from happening. | just cannot predict the inferval when
it will happen but this is the way it is going. So maybe, we should focus
more on behavioral sciences like psychology, sociology. We should also



fransform as lawyer and create added value in the light side of law. That
is just a few remarks. Thank you.

Kerem Turunc:

Ben de size bir soru sormak istiyorum. Dogam geregi biraz sipheci
bir insanim ama  soylediklerimi destekleyecek verilerim var. 1990
yillarda e-postalari ik kullandigimizda, sloganimiz hepimizin daha az
calisacagr ve hayattan daha ¢ok zevk alacagiydi. 22 yil sonra, e-posta
sayesinde bu sabah saat 2'ye yattim. E-postanin iyi bir sey degildir demek
istemiyorum, ki iyi bir sey. Ancak, farkli sekilde etki etme sorunu da var.
Cep telefonu etkisi, e-posta etkisi, yiksek hizli internet... Teknoloji kullanimi
konusunda sahip olunmasi gerekenler ve gerekmeyenler arasinda bir fark
var gibi gozikiyor. Ve yopay zekd ya da hukuk ile ilgili herhangi bir
baska teknoloji igin de bunun farkl oclacagini disinmiyorum. Yani bugin
bahsettigimiz teknolojilerin daha zengin taraf tarafindan benimsendigini
ve daha fakir olan tarafin ya segime dayanarak ya da kosullar yizinden
geride kaldigini, yopay zekayi benimseyemeyerek geleneksel yontemleri
kullandigini - gérebiliyoruz.  Dinyanin yansi anlasmazliklann - ¢zimi
icin yapay zeka kullaniyorsa ve dinyanin diger yansi eski tekniklere
guveniyorsa, bu sizce bu 50 yilda ne nokiaya gelecek?

Kerem Turunc:

If I may ask one question myself. I am a bit of skeptic by nature but | do
have some data to back it up. When | first used email back 1990s, the
motfto was we are all going to work less and enjoy life more. 22 years
later, | went to bed 2 a.m. this morning, thanks to e-mail. Not fo say
that it is not a good thing, it is. But there is also an issue of penetrafion
in different counties. Mobile phone penetration, e-mail penetration, high
speed internet... And there seems fo be divergence between the haves
and have nots in the use of technology. And | do not think Al or any other
technology that relates to law is going o be any different. So do you
see technologies that we talked dbout today being adopted by the rich
lock which poorer countries fall behind and because of either choice or
circumstance have to use fraditional methods and not be able to adopt Al.
What does that mean 50 years down the line if half the world is using Al
fo use most of the disputes and half the world is relying on old techniques?

Marina:
Yapay zekanin gelisiminde pek cok farkli hiz var ve kesinlikle Amerika



ve Cin herkesten ondeler. Bu durum kaginilmaz ve ¢ogunlukla farkl,
hokimetlerin bu konuda izledigi politikalara bagli. Baskan Putin bir
konferansta yapay zekd alaninda en gelismis olan tlkenin yarin dinyanin
efendisi olacagini sdylemisti. Bu oldukga korkutucu ¢inki eger amag
dinyanin efendisi olmaksa, tam olarak nereye gidiyoruze Yapay zekay
nasil bir sekilde kullanmak niyetindeler? Dinyaya kiresellesmis trinler
ve ¢ozimler onermek ve satmak igin mi¢ Ya da biz daha bélgesel
yaklasimlara mi yénelmeliyize Bence evet. Bu sayede ancak bireysellikleri
koruyabiliiz. Ve gorinise gore olanlar bize degil, daha gicli politikalara
bagl ve onlar da her zaman ¢ok iyi niyetli degiller. Ayrica makineler
kendileri dgrenebiliyorlar, bir gin onlarnn arkasinda kalabiliriz ve onlar
bizden daha hizli gelisebilirler. Yani orfada ¢ok korkutucu ve evrimsel bir
sey var. Ben de o kadar iyimser degilim.

Marina:

| think probably there are many speeds in the evolution of arfificial
intelligence and cerfainly America and China are mature heads. This is
inevitable and very much would depend in fact of the policies followed
by the different governments. President Putin said in a conference that ‘The
country that is much in advance in artificial intelligence will be the mastfer
of the world tomorrow.”. This is very scary because if this is intention fo
use if fo be the master of world then where are we going. How will they
intend to use arfificial infelligence? To propose and sell very globalized
products and solution to the world or shall we try to have like very
regional approaches? | think we should. So we preserve individualities.
And apparently it does not depend on us but it depends on the stronger
policies and they are not always very well infentioned. Furthermore the
machines are learning themselves so we may be behind them and they
may go faster than us. So there is something very scary and evolufionary.
| am also not so optimistic.

Brandon:

Sorunuzu ¢ok dar bir bakis agisi ile séyle yanitlamaya ¢alisayim. Evet
gelismis bir ekonomisi olan sirket ve devleflerin gici yapay zekaya
yetiyorsa bu onlara bir avantaj saglyor. Konu yine davanizin ne kadar
guclu oldugunu, karsi tarafin hangi alanlarda gicsiz oldugunu ve nereye
odaklanmaniz gerektigini bilmeye geliyor. Eger sizin size bunlarnn hepsini
gosterebilecek bir sisteminiz varsa ve kargi tarafin yoksa siz fabii ki daha
avantajli konumdasiniz. Ben tim bu teknolojilerin paylasilacagini umut
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diyorum ve bu ne kadar hippie ve iyimser bir tutum olsa da bazi platformlara
ulasmak olduk¢a kolay ve pahali da degiller. Hatta bu platformlarnin genis
bir kitle tarafindan kullanilmasi veri birikimi sagladigindan ve platformlars
gelistirdiginden tercih de ediliyor. Bu nedenle, hayirseverlik derecesinde
olmasa da en azindan genel olarak iyiligin kazanacagini umuyorum.
Bence herkesin dusuk bir seviyede de olsa oyun alaninda oldugu, en
azindan su anki seviyesinden daha iyi bir yerde oldugu bir nokfaya
gelecegiz. Ama belki de bu sadece benim iyimserligimdir.

Brandon:

| mean to try and answer the question on a very narrow point. | think yes
if companies, states in advanced economies can afford Al, it does give
a competitive advantage. It comes back to knowing how strong your
case is, knowing what the weaknesses of the other side’s case where
you can focus in. If you have a sufficiently sophisticated Al that can flag
all these things up for you and your opponent does not, necessarily you
have an advantage. | hope and aspire that there is a desire to share these
technologies and we will see how hippie and optimistic view that is but
some of these platforms are quite easily accessible and not actually all that
expensive. In fact there are advantages to allowing a mass participation
in ferms of dafa set and development of these things. So | hope that a
degree of if not philanthrophy, at least general good well will kick in. We
will all see our leveling up to at least a level where people can participate
on a relatively level playing field or at least not less level than it is af the
moment. But perhaps that is just me being optimistic.

Marina:

Ya da sunu mu umut edelim ki korkularnmiz sadece hepimiz avukat
olmasina ve matematigimizin kot olmasina ve bu nedenle de olan biteni
yeterince anlayamiyor olmamiza dayaniyor olsun.

Marina:

Maybe, we should all hope that our fears are only based on the fact that
we are all lawyers and those we are all bad mathematicians and we do
not understand what is happening.

Kerem Turunc:
Herkese ¢ok tesekkir ederim. Bence ¢ok bilgilendirici bir sondu.

Kerem Turung:
Thank you all so much. I think this was a very informative end.
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