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PREFACE

Getting the Deal Through is delighted to publish the second edition 
of Private M&A, which is available in print, as an e-book and online at 
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes new chapters on Brazil, Costa Rica, Ecuador, Egypt, 
Indonesia, Malaysia, Myanmar, Philippines, Singapore and Taiwan. 

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editors, 
Will Pearce and John Bick of Davis Polk & Wardwell, for their continued 
assistance with this volume.

London
September 2018

Preface
Private M&A 2019
Second edition
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Turkey
Noyan Turunç, Kerem Turunç, Esin Çamlıbel, Grace Maral Burnett and Nilay Enkür
TURUNÇ

Structure and process, legal regulation and consents

1 How are acquisitions and disposals of privately owned 
companies, businesses or assets structured in your 
jurisdiction? What might a typical transaction process involve 
and how long does it usually take?

A typical private M&A transaction process follows customary interna-
tional practices, although more often than not there is a single  potential 
buyer, especially in smaller deals. Where there are multiple potential 
buyers, an auction process similar to that commonly conducted in 
jurisdictions like the UK and the US may be undertaken. There are no 
specific Turkish laws or regulations pertaining to private auctions.

A typical private M&A process in Turkey includes the following 
main steps:
• the negotiation and execution of a term sheet, which will outline 

the major terms to be included in the final transaction documents;
• the prospective investor and its advisers conduct their due dili-

gence of the target company; 
• while due diligence is ongoing, the main transaction documents 

and any ancillary documents (eg, seller’s disclosure letter, execu-
tive employment agreements) are negotiated (and normally final-
ised following the completion of due diligence);

• the transaction documents are executed; 
• any consents and approvals are obtained; and
• closing occurs.

The principle transaction document will typically be a share purchase 
agreement, asset purchase agreement or subscription agreement 
(SPA). In cases where less than the entire company or the business is 
being acquired, a shareholders’ agreement (SHA) will also normally 
be executed. In deals involving one or more non-Turkish parties, the 
language of negotiations and the transaction documents is most com-
monly English, the SPA and SHA are generally modelled after UK 
and US precedents in style and content, and international arbitration 
is commonly selected as the method of dispute resolution (although 
the jurisdiction of Turkish courts is sometimes seen, too). It is also 
not uncommon for the transaction documents to be governed by a 
foreign jurisdiction’s law (in many instances, England’s), but Turkish 
law is increasingly becoming the norm. The preference for interna-
tional arbitration and foreign governing law is often motivated by the 
fact that certain customary terms such as tag-along rights, drag-along 
rights, and rights of first offer and refusal are of questionable enforce-
ability under Turkish law, and most Turkish courts do not have exten-
sive experience with such terms and clauses or with cross-border M&A 
documentation in general.

In recent years, it has become more common for sellers to hire an 
M&A adviser, prepare information memoranda for prospective buyers 
and in some instances undertake vendor due diligence.

2 Which laws regulate private acquisitions and disposals 
in your jurisdiction? Must the acquisition of shares in a 
company, a business or assets be governed by local law?

The primary pieces of applicable legislation are the following:
• the Turkish Commercial Code (Law No. 6102); 
• the Code of Obligations (Law No. 6098);
• the Corporate Tax Law (Law No. 5520);

• the Labour Law (Law No. 4857); and
• the Law on the Protection of Competition (Law No. 4054).

Other laws (eg, relating to banking, intellectual property and data pri-
vacy) and secondary legislation promulgated under such laws and the 
laws specified above may also apply to the transaction.

There is no general rule that the acquisition of shares or assets in 
a company or a business be governed by Turkish law, and parties may 
contract for the law of a foreign jurisdiction to govern an acquisition 
or part of it (and sometimes do) and for disputes related to an acquisi-
tion to be resolved through arbitration (and often do). Such preferences 
have to do with what is considered to be a grey area in Turkish law with 
respect to common exit-related provisions such as drag-along and tag-
along clauses (even though the widespread view within the M&A bar 
is that such rights are valid), speed and the perceived lack of relevant 
experience of Turkish courts. Many parties believe that if Turkish law 
is agreed as the governing law, then there is no guarantee that a Turkish 
court will enforce such provisions because the Commercial Code, 
which governs such transactions, does not specifically mention (except 
for certain references with respect to limited companies) or provide 
for the ability of parties to such agreements to contract away standard 
shareholder rights provided for in the law, and there is a lack of suffi-
cient binding or persuasive jurisprudence on this question. 

Having said all this, while the parties are free to choose a foreign 
law and agree on arbitration, certain Turkish law provisions will always 
be binding on the parties and the target company, for example, formali-
ties regarding share transfers, statutory minority rights and corporate 
governance. Furthermore, there are some recent court decisions inval-
idating certain arbitration provisions in SHAs on the basis that they 
relate to statutory corporate governance issues among the company 
and the shareholders (ie, not just among the shareholders). Such deci-
sions suggest that parties may also face difficulties in enforcing certain 
arbitration awards. Accordingly, governing law and dispute resolution 
clauses must be drafted carefully in order for them not to run afoul of 
binding Turkish law provisions; in particular, in the case of SHAs, good 
practice may dictate that the target company be a party to the agree-
ment whenever feasible.

3 What legal title to shares in a company, a business or assets 
does a buyer acquire? Is this legal title prescribed by law or 
can the level of assurance be negotiated by a buyer? Does 
legal title to shares in a company, a business or assets transfer 
automatically by operation of law? Is there a difference 
between legal and beneficial title?

If shares of joint-stock companies are issued as bearer share certifi-
cates, a person who has physical possession of the share certificates has 
title to the shares, whereas if the shares are issued as registered share 
certificates, they must be endorsed in the name of the buyer in order for 
the buyer to hold title. On the other hand, in limited companies a share 
transfer deed or SPA must be executed in the presence of a notary pub-
lic, and the relevant trade registry must approve and register the share 
transfer in order for the transfer of title to be effective. Additionally, 
the board of directors of joint-stock companies must approve the share 
transfer and the acquirer registered in the share ledger in order for 
the transfer to be perfected against the company. Similarly, in limited 
companies, the share transfer must be approved by a resolution of the 
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assembly of shareholders (unless the articles of association allow for 
transfers without such approval) and the acquirer registered in the 
share ledger.

As long as there are no encumbrances on the shares being trans-
ferred, the buyer will acquire the shares in the same manner; it is also 
possible to transfer encumbered shares (eg, pledged shares) with the 
buyer also assuming such encumbrances. Note that there is a differ-
ence between legal and beneficial title under Turkish law. Holders of 
beneficial title must be registered in the share ledger of the company 
in the same way that holders of legal benefits are. If not recorded, the 
holder of beneficial title may not exercise voting rights as a shareholder 
against the company.

In asset transfers, certain formalities may need to be followed for 
some assets (eg, land) but others (eg, computers) may be transferred 
without such formalities. As with shares, encumbrances on assets may 
normally be assumed along with the underlying asset by the buyer.

While the passing of legal title to shares, assets or the business is a 
matter of statutory law, the SPA will contain customary representations 
and indemnification provisions relating to title, encumbrances and the 
relevant sale.

4 Specifically in relation to the acquisition or disposal of shares 
in a company, where there are multiple sellers, must everyone 
agree to sell for the buyer to acquire all shares? If not, how can 
minority sellers that refuse to sell be squeezed out or dragged 
along by a buyer?

In private M&A transactions, there is no requirement that a buyer buy 
(or offer to buy) all shares or that all shareholders agree to the sale. 
Having said that, in particular where there are minority shareholders, 
buyers generally prefer to get them aboard, too. While existing SHAs 
or a company’s articles of association, or both, may provide for drag-
along rights or other forced sale provisions, as discussed above, there is 
no guarantee that such provisions will be enforced by Turkish courts if 
they have jurisdiction over the relevant contracts. Turkish law provides 
for squeeze-out rights of majority shareholders under very limited cir-
cumstances. Relevant to private mergers and acquisitions, the follow-
ing types of parties have squeeze-out rights prescribed by law (different 
rules apply to public companies):
• controlling group company shareholders of joint-stock companies 

owning 90 per cent or more of shares if the minority shareholders 
prevent the company from performing its functions, contradict the 
principle of good faith, cause significant problems in the company 
or act recklessly; and

• in mergers of two corporate entities, where the merging entities 
agree to such terms, majority shareholders holding 90 per cent or 
more of the entity that will cease to exist post-merger may squeeze 
out the minority shareholders of that entity by way of the minority 
shareholders being paid merger proceeds instead of being granted 
shares in the surviving entity.

5 Specifically in relation to the acquisition or disposal of a 
business, are there any assets or liabilities that cannot be 
excluded from the transaction by agreement between the 
parties? Are there any consents commonly required to be 
obtained or notifications to be made in order to effect the 
transfer of assets or liabilities in a business transfer?

Pursuant to article 202 of the Turkish Code of Obligations, when assets 
constituting a commercial enterprise (including a line of business) are 
transferred in a transaction, the liabilities of that enterprise may not be 
excluded from the transfer. Specifically, all tax liabilities and encum-
brances are transferred along with the enterprise. It should be noted 
that the seller remains jointly and severally liable for debts of the enter-
prise for two years following the transaction. 

Similarly, with respect to employees, pursuant to article 6 of the 
Turkish Labour Law, in the case of a transfer of a business (or part of a 
business), all existing employment contracts will pass on to the buyer 
along with all rights and obligations thereof. For the purposes of calcu-
lation of employment entitlements of the transferred employees based 
on seniority, the buyer is legally required to make the calculations 
based on the date on which employees started work for the seller prior 
to the transaction. For a period of two years following a transaction, 
both the seller and the buyer remain jointly responsible for liabilities to 
transferred employees that accrued prior to the transaction.

Key contracts of the company may contain special change of con-
trol provisions or other provisions requiring that the counterparty be 
notified of, or consent to, the transaction in order for the seller to avoid 
being in breach of contract.

6 Are there any legal, regulatory or governmental restrictions 
on the transfer of shares in a company, a business or assets 
in your jurisdiction? Do transactions in particular industries 
require consent from specific regulators or a governmental 
body? Are transactions commonly subject to any public or 
national interest considerations?

Except for the formalities described in question 3, there are no general 
statutory restrictions on the transfer of shares, a business or assets. 
However, regulated sectors such as banking, financial services, energy 
and media may require approval of a share transfer by the relevant reg-
ulatory authority. Additionally, for transactions resulting in a change of 
control where the parties to the transaction surpass statutory revenue 
thresholds, one party or both parties together must apply to the Turkish 
Competition Board for approval of the transaction. The triggering rev-
enue thresholds are as follows:
• total revenues of the transaction parties in Turkey exceeding 100 

million Turkish lira, and revenues of at least two of the transaction 
parties in Turkey each exceeding 30 million Turkish lira; or

• the asset or activity subject to an acquisition transaction or at least 
one of the parties of the transaction in merger transactions having 
revenues in Turkey exceeding 30 million Turkish lira, and at least 
one other party to the transaction having a global revenue exceed-
ing 500 million Turkish lira.

There is no general restriction on foreign investment or foreign owner-
ship of shares in Turkey. With very limited exceptions, foreign inves-
tors are treated the same as domestic investors under the law, and a 
company partially or fully owned or controlled by foreign shareholders 
has the same legal standing and rights as a company owned or con-
trolled by domestic shareholders. Accordingly, a Turkish company may 
be fully foreign-owned, and only certain sectors such as media and 
aviation have restrictions on foreign investment. There are also limited 
restrictions on the ability of companies containing foreign capital to 
purchase and hold title to some real estate, and certain post-acquisition 
clearances of existing real estate ownership by the target company if 
it becomes at least 50 per cent foreign-owned. Post-transaction, it is 
important to keep in mind that companies containing foreign capital 
are required to provide periodical reports on the details of the foreign 
shareholding in the company to the General Directorate of Incentive 
Implementation and Foreign Investment.

7 Are any other third-party consents commonly required?
Other than the consent of shareholders required for the transfer of 
limited company shares discussed in question 3, and any contractually 
required notifications or consents to be made or obtained by the seller 
or the company (eg, under lease contracts or credit agreements), there 
are no general third-party consents required by law to undertake a pri-
vate M&A transaction. 

While sellers and buyers remain jointly and severally liable to 
creditors of the enterprise for a period of two years following a transac-
tion, the creditors’ consent to a transaction is not statutorily required. 
Similarly, while employees are transferred with the enterprise, their 
consent, or any special notification to them, is also not normally 
required. However, it should be noted that in asset transactions involv-
ing the transfer of a line of business, the transferred employees gener-
ally have the right to terminate their employment contracts due to their 
unwillingness to be transferred, in which case the employees are due 
any unpaid employment benefits to date and any severance payments 
earned for which they make a claim. Having said that, in the case of 
any merger or transfer of the company’s shares, wholly or partially, the 
transferor or transferee is not authorised to terminate the employment 
contract solely because of the merger or transfer of the company; nor 
shall the transfer ordinarily entitle the employee to terminate the con-
tract for just cause.
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8 Must regulatory filings be made or registration fees paid to 
acquire shares in a company, a business or assets in your 
jurisdiction?

Asset sale and purchase agreements for the sale of a commercial enter-
prise must be filed with the relevant trade registry and announced in 
the trade registry gazette to enter into force. In limited companies, a 
share transfer deed or SPA must be executed in the presence of a notary 
public, and the relevant trade registry must approve and register the 
share transfer for the transfer of title to be effective. Trade registry fil-
ings and notarisations are subject to fees. Otherwise, for deals involv-
ing joint-stock companies, there is no requirement that transaction 
contracts be filed, registered or notarised, and share transfers in joint-
stock companies are not subject to registration with a trade registry 
unless the share transfer results in there being a sole shareholder in the 
company. There are also some notification requirements with the trade 
registry for share transfers resulting in certain shareholding thresholds 
being exceeded (or falling below such thresholds) by a group company 
holder of such shares.

In the event a capital increase is part of the transaction structure, a 
general assembly meeting must be held to amend the articles of asso-
ciation of the company. The general assembly decision and the amend-
ment to the articles must be registered with the trade registry, approved 
and announced in the trade registry gazette, for which certain fees 
apply. Any general assembly meeting where the shareholders resolve 
on a capital increase (or, similarly, merger or demerger) must also be 
attended by a government observer who will attest to the due approval 
of such resolution.

Advisers, negotiation and documentation

9 In addition to external lawyers, which advisers might a buyer 
or a seller customarily appoint to assist with a transaction? 
Are there any typical terms of appointment of such advisers?

Parties usually appoint accountants and financial advisers in addi-
tion to their external legal advisers. It is common in Turkey for small 
and medium-sized businesses to maintain their books in accordance 
with Turkish accounting standards only, which standards are tax 
code-based, and which differ from IFRS and other globally accepted 
accounting standards. This presents a problem for valuation in deals 
where an investor prefers to perform valuation based on IFRS calcu-
lations. In such cases, the accounting team of the seller (and in some 
cases of the buyer) works on translating the accounting records into 
IFRS values that the parties can use for valuation of the transaction. 
Financial advisers assist with providing valuation advice and perform-
ing financial and tax due diligence. In many cases, the tax team and 
the financial team are separate and prepare separate diligence reports. 

Buyers sometimes also engage commercial advisers or industry 
experts, who may conduct commercial diligence in addition to provid-
ing advice.

The engagement of advisers usually follows international prac-
tices. In the case of M&A advisers in particular, the fees will depend on 
the value of the transaction as well as the complexity of the structure, 
and normally include a periodic retainer fee plus a success fee (typi-
cally with a minimum nominal amount where the retainer is deductible 
from the success fee amount).

10 Is there a duty to negotiate in good faith? Are the parties 
subject to any other duties when negotiating a transaction?

Article 2 of the Turkish Civil Code sets forth a good faith principle 
that requires that parties act in good faith and adhere to fair dealing 
principles. Article 369 of the Commercial Code sets the level of duty 
of care and duty of loyalty to which company directors must adhere. 
Specifically, directors are required to act as ‘cautious executives’ within 
the principles of corporate governance and protect the interests of the 
company while performing their duties in good faith. These duties also 
apply when directors are negotiating contracts.

11 What documentation do buyers and sellers customarily enter 
into when acquiring shares or a business or assets? Are there 
differences between the documents used for acquiring shares 
as opposed to a business or assets?

Private M&A transactions, whether the deal involves the acquisition of 
shares or a line of business or assets, typically entail the execution of 
the following documents:
• a term sheet (or a simpler letter of intent) that outlines major terms 

to be included in the SPA and the SHA (if applicable), and also con-
tains confidentiality and exclusivity provisions;

• if no term sheet as described above, a separate confidentiality 
agreement;

• if no term sheet as described above, a separate exclusivity agree-
ment covering the due diligence and negotiation period;

• an SPA tailored to the nature of the deal;
• a disclosure letter in which disclosures are made by the seller quali-

fying the representations and warranties made in the SPA;
• where necessary, a transition services agreement under which the 

seller agrees to (continue to) provide certain services for a period 
following the closing; and

• where necessary, employment agreements for key employees and 
sellers who are staying on as executives post-closing.

12 Are there formalities for executing documents? Are digital 
signatures enforceable?

For a contract to be enforceable in Turkey, it is required to be signed 
by duly authorised individuals. Both original wet-ink signatures and 
secure digital signatures are enforceable except in the case of credit 
and other bank agreements containing surety provisions, which are 
generally required to be executed in wet ink.

Due diligence and disclosure

13 What is the typical scope of due diligence in your jurisdiction? 
Do sellers usually provide due diligence reports to prospective 
buyers? Can buyers usually rely on due diligence reports 
produced for the seller?

Most typically, the scope of due diligence will include legal, financial 
and tax matters. Commercial due diligence is also sometimes under-
taken, in particular in more niche industries. Environmental, social 
and governance due diligence are also becoming increasingly common 
in line with the increasing interest of international finance institutions 
and development finance institutions in the Turkish M&A market.

Legal due diligence generally covers the following: 
• due incorporation of the entity; 
• legal solvency of the entity; 
• corporate governance; 
• terms of contracts binding the entity, including leases and credit 

agreements; 
• key suppliers and distributors where applicable;
• litigation and disputes; 
• employee matters including contracts, disputes and benefits; 
• intellectual and real property; 
• physical assets; 
• permits and licences; 
• compliance with the law; and 
• competition law compliance. 

Financial and tax due diligence aims at providing an accurate picture of 
the company’s financial and tax statuses to assist with valuation, deal 
structuring as well as certain SPA provisions.

Depending on the size of the target, and its sophistication and level 
of preparedness, the diligence process can take anywhere between sev-
eral weeks to several months.

It is not very common for sellers to provide due diligence reports to 
prospective buyers, although comprehensive information memoranda 
are often available to prospective buyers.

14 Can a seller be liable for pre-contractual or misleading 
statements? Can any such liability be excluded by agreement 
between the parties?

Under article 36 of the Code of Obligations, if a party to an agreement’s 
fraudulent act causes the other party to enter into an agreement, 
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such agreement shall not be binding on the party who was victim to 
the fraud even if the misleading caused by the fraud is not material. 
As such, a seller is normally liable for pre-contractual misrepresen-
tations amounting to fraud regardless of any limitations the parties 
may include in the SPA. That being said, aside from fraud, SPA terms 
can normally limit a seller’s liability for pre-contractual statements, 
although it may not always be statutorily permitted to limit the knowl-
edge of the buyer to specific disclosures in cases where the buyer knows 
or should know of a defect.

15 What information is publicly available on private companies 
and their assets? What searches of such information might 
a buyer customarily carry out before entering into an 
agreement?

Turkish companies are required to make filings with the trade regis-
try in the sub-national jurisdiction in which they are domiciled. Each 
trade registry maintains public records that include the information 
listed below; however, it should be noted that each trade registry has its 
own method of maintaining and making available such records, so the 
speed and ease with which such records are obtainable may vary from 
jurisdiction to jurisdiction. In addition to the trade registries, certain 
government agencies also maintain public records relating to private 
companies. The following information regarding Turkish private com-
panies is generally publicly available, and is often searched for during 
the buyer’s preliminary due diligence:
• articles of association;
• scope of the business;
• amount of capital;
• changes in the capital since incorporation;
• former and current shareholders (always publicly available for 

limited companies; in joint-stock companies, the identities of 
the founding shareholders are publicly available, but subsequent 
shareholders will normally not be publicly available unless there 
was a triggering event that required registration with the trade 
registry);

• former and current board members;
• those board and general assembly resolutions that are required by 

law to be registered with the trade registry; and
• patents and trademarks held.

Real estate held by a private company can sometimes be found through 
public searches, but it is not always possible for a party not affiliated 
with the entity to access such information. Generally, information 
regarding court cases to which a private company is a party and court 
decisions implicating a private company are not public information in 
Turkey.

16 What impact might a buyer’s actual or deemed knowledge 
have on claims it may seek to bring against a seller relating to 
a transaction?

A buyer’s knowledge of a misrepresentation or undisclosed conditions 
normally precludes it from making claims against a seller regarding 
such under Turkish law. While many SPAs include sandbagging pro-
visions allowing claims by the buyer regardless of knowledge, as dis-
cussed in question 14, such provisions (at least in their strict forms) are 
of questionable enforceability under Turkish law.

Pricing, consideration and financing

17 How is pricing customarily determined? Is the use of closing 
accounts or a locked-box structure more common?

Earnings before interest, tax, depreciation and amortisation multiple 
valuation is the most common method used, although other techniques 
such as discounted cash flow, comparable company analysis and prec-
edent transaction analysis are sometimes used, too.

Both closing accounts and locked-boxed structures are used (many 
smaller deals include no such mechanisms). While many fund inves-
tors prefer to use locked boxes, closing accounts are generally more 
common in the wider market.

18 What form does consideration normally take? Is there 
any overriding obligation to pay multiple sellers the same 
consideration?

Consideration is most commonly cash. Multiple sellers are normally 
paid the same type and amount of consideration, although the payment 
of different consideration amounts or types is possible.

Payment of consideration is sometimes made in installments, 
either tied to a certain payment schedule, or delivery of performance 
targets or milestones.

19 Are earn-outs, deposits and escrows used?
Earn-out mechanisms are common, in particular where the purchaser is 
a private equity fund, as are holdback provisions, especially in industrial 
companies where delivery of the pipeline revenues and project profit-
ability may be key factors in the investment decision and the valuation.

Escrow arrangements are also commonly used as security for 
claims relating to representations and warranties.

Deposits are not very common.

20 How are acquisitions financed? How is assurance provided 
that financing will be available?

Smaller deals are generally not financed, while many larger deals use 
financing (which generally means bank financing). In larger auction 
deals, the buyer may ask the potential buyers to include information on 
financing plans in their letters of intent or other process documents. It 
is also common for SPAs to include a representation by the buyer that it 
has the requisite financial resources to undertake the acquisition.

21 Are there any limitations that impact the financing structure? 
Is a seller restricted from giving financial assistance to a buyer 
in connection with a transaction?

The Commercial Code includes a prohibition on financial assistance, a 
concept borrowed from Council Directive 77/91/EEC regarding the for-
mation of public limited liability companies and the maintenance and 
alteration of their capital, which was amended in 2006 by the current 
Directive 2006/68/EC. However, the Commercial Code follows the 
original Directive and states that a joint-stock company may not advance 
funds, make loans or provide security with a view to the acquisition of 
its shares by a third party (borrowed almost verbatim from the original 
Directive). The exceptions to the prohibition also follow the original 
Directive, and are limited to transactions by banks and other finan-
cial institutions in their ordinary course of business, and transactions 
undertaken for the acquisition of shares by the employees of the com-
pany or the employees of one of its subsidiaries. However, these excep-
tions may not be used if they have the effect of reducing the reserves 
of the company below mandatory statutory thresholds or limits set by 
the company’s articles of association, or if they prevent the creation of 
statutorily mandated reserves or the use of such reserves. Read broadly, 
which is generally agreed by practitioners to be the legislative intent 
of the article, this provision essentially rules out the use of acquisition 
financing by a target operating company, and the market has shied away 
from trying to employ alternative structures: for example, the merger of 
the operating company with the holding company in a financed transac-
tion. Because Turkish law follows the original Directive, the prohibition 
applies to all companies, including private ones. Furthermore, whereas 
the current Directive permits companies (whether publicly or privately 
owned) to provide financial assistance for the acquisition of their shares 
as long as certain conditions, such as, inter alia, arm’s-length terms, the 
approval of shareholders, and the maintenance of prescribed net asset 
and reserve thresholds are met, Turkish law has no such exceptions.

Furthermore, a joint-stock company cannot acquire or accept as a 
pledge more than 10 per cent of its own shares. 

Conditions, pre-closing covenants and termination rights

22 Are transactions normally subject to closing conditions? 
Describe those closing conditions that are customarily 
acceptable to a seller and any other conditions a buyer may 
seek to include in the agreement.

Signing and closing can occur simultaneously but usually do not, in 
which case the SPA normally includes conditions precedent. Closing 
conditions to be satisfied by the seller typically include the following: 
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• change of control approvals; 
• accuracy of representations and warranties; 
• no material adverse effect having occurred; 
• no litigation or violation of law preventing the closing; 
• obtaining a certificate of no bankruptcy and no winding up from 

the relevant trade registry; 
• obtaining a letter from the tax authority indicating that the target 

company has no outstanding tax debts; 
• obtaining a letter from the social security agency indicating that 

the target company is not delinquent in social security payments 
for its employees; 

• a pre-closing tax opinion; and 
• delivery of closing accounts. 

Closing conditions are not always imposed on the buyer, but when they 
are they may include items such as no breach of the SPA and obtain-
ing all required internal approvals, if any, depending on the corporate 
structure of the investor, for the transaction. In rarer instances, evi-
dence of funds, a bank confirmation of the acquisition loan, availability 
of financing or satisfactory completion of due diligence may also be 
conditions.

The Competition Board’s approval is also included as a condition 
precedent where the relevant thresholds are exceeded (see question 6). 

23 What typical obligations are placed on a buyer or a seller 
to satisfy closing conditions? Does the strength of these 
obligations customarily vary depending on the subject matter 
of the condition?

At the very least, the parties will be expected to use their commercially 
reasonable efforts to satisfy the conditions. Where a condition is placed 
on one party, the other party will usually be expected to cooperate as 
needed to help the satisfaction the condition. The statutory obligation 
to deal in good faith also places an obligation on the parties to satisfy 
the conditions.

24 Are pre-closing covenants normally agreed by parties? If so, 
what is the usual scope of those covenants and the remedy for 
any breach?

Pre-closing covenants on the part of the seller and interim controls are 
common. Sellers normally agree to operate the business in the ordinary 
course of business between signing and closing, and commonly also 
agree to take or not take specifically enumerated actions relating to the 
operation, legal structure and finances of the business; such matters 
usually relate to, inter alia, major transactions, taking on of material 
indebtedness, major expenditures, entering into capital commitments 
and the dismissal of key employees. Monetary limits and materiality 
thresholds can be established to set the parameters for permitted and 
non-permitted interim actions.

The remedies for breach may include termination rights, post-clos-
ing adjustments and indemnification.

25 Can the parties typically terminate the transaction after 
signing? If so, in what circumstances?

Generally, parties do not have the right to terminate a transaction 
prior to the set long-stop date unless a condition is deemed incapable 
of being fulfilled (or has not been fulfilled by the applicable deadline). 
While breaches of representations and warranties or any other pro-
visions of the SPA rarely trigger a termination right, force majeure 
events or fraud claims sometimes lead parties to try to terminate the 
transaction.

26 Are break-up fees and reverse break-up fees common in your 
jurisdiction? If so, what are the typical terms? Are there any 
applicable restrictions on paying break-up fees?

Break-up fees and reverse break-up fees are not common, although 
many private equity funds will include provisions relating to the recov-
ery of their due diligence expenses in cases where the sellers abandon 
the transaction.

Representations, warranties, indemnities and post-closing 
covenants 

27 Does a seller typically give representations, warranties and 
indemnities to a buyer? If so, what is the usual scope of those 
representations, warranties and indemnities? Are there 
legal distinctions between representations, warranties and 
indemnities?

Sellers typically give limited representations, warranties and indem-
nities to buyers consistent with international custom in form and sub-
stance, although certain Turkish law and market-specific provisions 
may also be included. For example, a common key subject of represen-
tations, warranties and indemnities in Turkey tends to be that govern-
ment-issued permits and licences are in place and not at risk of being 
revoked, this owing to the jurisdiction’s tendency for irregularity in 
enforcement of regulations and the complexity of regulatory regimes. 

Turkish law will also normally provide the buyer with certain 
implied representations and warranties relating to the purchased asset.

28 What are the customary limitations on a seller’s liability 
under a sale and purchase agreement?

The SPA will normally include a cap on the aggregate liability of the 
seller, as well as de minimis amounts and baskets. The overall cap is 
often equal to the purchase price, while de minimis amounts and bas-
kets are generally negotiated, and there are no clear market standards.

The liability of the seller is also normally limited by time, usually 
one to two years after closing, although claims under fundamental war-
ranties are often not time-barred (or subject to thresholds), and claims 
under tax and social security warranties usually match the applicable 
statute of limitations.

Other limitations typically include knowledge qualifiers and mate-
riality thresholds in the representations and warranties, the contents of 
the disclosure letter, and other customary limitations such as no double 
recovery.

Sellers will often want to qualify the representations and warran-
ties and limit their liability by the contents of the entire data room. 
Where sellers have not used a professionally managed data room, as 
is frequently the case in smaller deals (where sellers may email docu-
ments or store them on a provider such as Dropbox or Google Drive), 
this request will typically lead to protracted negotiations among the 
lawyers involved.

29 Is transaction insurance in respect of representation, 
warranty and indemnity claims common in your jurisdiction? 
If so, does a buyer or a seller customarily put the insurance in 
place and what are the customary terms?

Transaction insurance of this nature is available but still not common 
in Turkey. Recently, there have been efforts to introduce this type of 
insurance into the market and educate local M&A professionals about 
it, but these efforts are still at a very early stage. Importantly, Turkish 
insurance legislation, which enumerates types of policies and insur-
ance products that may be offered by insurance companies operating 
in Turkey, does not specifically include representation and warran-
ties insurance as a type of product that may be offered. As such, the 
prevailing interpretation within the Turkish insurance industry is that 
this type of insurance is not allowed to be offered by Turkish insurance 
companies. Currently, such insurance can be acquired only through 
foreign insurance companies acting through local brokers.

30 Do parties typically agree to post-closing covenants? If so, 
what is the usual scope of such covenants?

Non-compete and non-solicitation clauses are common post-closing 
covenants made by sellers. Both types of clauses must be of a reason-
able geographical, sectoral and temporal scope to be upheld by Turkish 
courts.

The deal may also include conditions subsequent such as the per-
fection of certain pledges or the assignment of receivables in connec-
tion with financing.
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Tax

31 Are transfer taxes payable on the transfers of shares in a 
company, a business or assets? If so, what is the rate of such 
transfer tax and which party customarily bears the cost?

No transfer tax is applicable. However, capital gains tax is normally 
applicable with certain exemptions available.

Stamp duty used to apply to SPAs, but in 2016, the applicable legis-
lation was amended to exempt agreements relating to the transfers of 
shares of joint-stock companies, limited liability companies and part-
nerships limited by shares from stamp duty.

32 Are corporate taxes or other taxes payable on transactions 
involving the transfers of shares in a company, a business or 
assets? If so, what is the rate of such transfer tax and which 
party customarily bears the cost?

Tax-free mergers and tax-free demergers meeting certain conditions 
are exempt from value added tax (VAT). Generally, taxable mergers 
and asset transactions are subject to VAT at 18 per cent, and certain 
assets may be subject to different rates. It should be noted that asset 
deals transferring real estate or shares held by a company for at least 
two years are normally exempt from VAT. Sales of joint-stock company 
shares are exempt from VAT, while sales of limited company shares are 
exempt from VAT provided that the acquired shares are not disposed of 
for a period of two years following the transaction. Sales of shares by an 
individual are not subject to VAT.

Employees, pensions and benefits

33 Are the employees of a target company automatically 
transferred when a buyer acquires the shares in the target 
company? Is the same true when a buyer acquires a business 
or assets from the target company?

As discussed in question 5, in cases of the transfer of a business or part 
thereof, all existing employment contracts will pass onto the buyer 
along with all rights and obligations thereof. 

As discussed in question 7, in transactions involving a transfer of 
a line of business, the transferred employees generally have the right 
to terminate their employment contracts, and to be entitled to unpaid 
employment benefits and severance payments.

34 Are there obligations to notify or consult with employees or 
employee representatives in connection with an acquisition 
of shares in a company, a business or assets?

Subject to certain rights of employees as discussed above and any con-
tractual requirements (eg, arising out of collective bargaining agree-
ments), there is no general requirement to notify or obtain the consent 
of employees for private M&A transactions. That being said, it is stand-
ard practice to provide courtesy announcements and notifications to 
employees regarding an impending transaction that will affect their 
employer.

35 Do pensions and other benefits automatically transfer with 
the employees of a target company? Must filings be made or 
consent obtained relating to employee benefits where there is 
the acquisition of a company or business?

Automatic continuity of employee benefits and pensions is required 
by Turkish law. All employee benefits, along with all employee con-
tract rights and obligations, automatically transfer with employees. To 
the extent that private benefit plans have been obtained by the seller, 
the buyer must provide the same or substantially similar benefits 
post-transaction.
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